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ENRON COMMUNICATIONS, INC.

SURVEY OF THE LAWS OF ITALY
REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH TRADING POINTS
[bookmark: __RefHeading___Toc470085397]INTRODUCTION
Enron Communications, Inc. ("ECI") has asked that we provide responses to the questions set out in the Survey of the Laws of Italy regarding Trading of Bandwidth and Establishment of Bandwidth Pooling Points (the "Survey Questionnaire", attached as Annex 1 to this Report), in connection with the establishment of a forward commodity market for the trading of telecommunications bandwidth.
[bookmark: __RefHeading___Toc470085398]SCOPE OF SURVEY
[bookmark: __RefHeading___Toc470085399]Introduction 
We have conducted the survey of the laws of Italy in accordance with the Survey Questionnaire, on the basis of our review of the documents and information provided by ECI and in the absence of any applicable precedents.  This Report sets out our responses to the Survey Questionnaire. 
This Report should be used by ECI solely for its use in connection with the establishment of a market for trading telecommunications bandwidth and ECI may not rely on it for any other purpose.  
[bookmark: __RefHeading___Toc470085400]Extent of survey
We have discussed with you the extent of the legal survey and it has been agreed that the survey should be conducted by Clifford Chance with the following guidelines in mind:
(a)	You have confirmed that you do not wish us to discuss any aspects of the Proposal with relevant regulators in Italy, including on a "no-names" basis.  Given the "novelty" of the Proposal for the purposes of Italian law and regulation, we would advise that the application of the Italian telecommunications regime should be discussed with the Italian regulator.  However, in accordance with your instructions, we have not made any such enquiry.
(b)	You have confirmed that you do require us to provide responses to questions in the Survey Questionnaire on taxation, but you do not require us to advise on accounting or other financial aspects or implications of the Survey Questionnaire.
(c)	You have confirmed that you do not wish us to advise on any financial or security law regulatory aspects, except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in Italy.  However, while we have not examined any financial services issues arising out of the Survey Questionnaire other than as so described, we have for your assistance made passing reference to areas where such issues may arise.
The survey responses have been prepared on the basis of the information contained in the Documents, and we have assumed that the Documents contain all factual information which has a bearing on the questions in the Survey Questionnaire.
The Documents include materials which are not governed by Italian law.  We have not advised on the laws of any jurisdiction in this Report other than those of Italy which are in effect as at the date of this Report.
[bookmark: __RefHeading___Toc470085401]Interpretation
In this Report, the following words and expressions have the meanings set out below (and as set out in the Survey Questionnaire):
"Bandwidth" means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fibre optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise. 
Please note, though, that from the descriptions in the Documents we have, in addition, assumed that the Bandwidth will be provided as an unswitched point-to-point link across some form of terrestrial or submarine cable or fibre, and not, for example, by way of satellite transponder or microwave fixed link.  We have, nonetheless, highlighted some additional telecommunications regulatory issues that might arise if Bandwidth is provided using radio frequencies rather than via fixed line systems.
"BTO" means the Bandwidth Trading Organisation.
"Documents" means the Survey Questionnaire (including the annexed Master Agreement and GTCs) and the paper copy and CD-ROM version of the Enron "Market Starter Kit".
"GTCs" means the General Terms and Conditions for Bandwidth Trading appended to the Survey Questionnaire.
"Master Agreement" means the Master Agreement for Bandwidth Trading appended to the Survey Questionnaire.
"Pooling Point" means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (collectively termed a "Pooling Point Developer"), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such telecommunications networks, equipment, facilities or circuits.
"Proposal" means the Transactions and establishment of Pooling Points, as described in the Documents.
"Segment" means the electronically continuous path between two geographical reference points.
"Transaction" means a transaction between ECI and a third party (the "Local Counterparty") for the sale or purchase of a specified quantity of Bandwidth over a Segment for a specified duration of time for physical delivery in return for monetary consideration.
Terms defined in the Master Agreement and/or GTCs have the same meanings (where capitalised) in this Report.
[bookmark: __RefHeading___Toc470085402]executive summary
This executive summary highlights those issues identified by the legal survey which we consider may be of particular interest to ECI, having regard to the discussions which we have had with you regarding the extent of the survey, and the stated three key objectives of the Survey Questionnaire (being to obtain advice on: the telecommunications regulatory regime, whether trading Bandwidth constitutes a financial market or exchange and the possible impact of competition law).
[bookmark: __RefHeading___Toc470085403]Telecommunications Licensing
In general, unless ECI or the Local Counterparty are providing voice telephony services or are setting up or operating public telephone networks, an individual licence will not be required.  In addition, a class licence should only be required where telecommunications services are being offered "to the public in general" and to the extent that the sale also involves the provision of “transmission and routing of signals on telecommunications networks”, the Seller must be authorised by a class licence.
However, the telecommunications regulatory issues require particular attention in light of the recent major changes to the legal framework for the telecommunications sector in Italy and in light of the fact that the establishment of the Bandwidth market envisaged raises issues that have never been considered before by the legislator.  Therefore, the responses to the Survey Questionnaire in relation to telecommunications regulatory matters are based on our interpretation of the relevant regulations and we would recommend discussing the issues directly with the telecommunications regulator.
[bookmark: __RefHeading___Toc470085404]Financial Market or Exchange
In relation to the financial market regulation, the risk that the Transactions are construed as derivative transactions is higher where the trading of Bandwidth is effected without physical delivery.  If the trading of Bandwidth by way of the Transactions is construed as trading in derivatives, then ECI or the Local Counterparty would be required to be authorised by/registered with the Italian supervisory bodies responsible for financial market regulation and would be subject to regulation in relation to, for example, capital adequacy, reporting requirements and advertising rules.
However, again, we advise that the Proposal be discussed with the relevant authorities.
[bookmark: __RefHeading___Toc470085405]Competition Law
In relation to the competition law aspects, the relationship between ECI and the other trading parties does not seem to raise serious issues in so far as it stays short of fixing prices or quantities of a relevant service input.  However, more care has to be exercised in respect of the BTO which, as an aggregation of competing enterprises, will have to comply with competition rules both in relation to possibly anti-competitive agreements, and joint monopolisation.
[bookmark: __RefHeading___Toc470085406]SECTION 1 - BANDWIDTH TRADING TRANSACTIONS
[bookmark: __RefHeading___Toc470085407]Assumptions
You have asked us to assume for the purposes of this Section that:
(a) each Local Counterparty is either incorporated, or has a branch or other presence, in Italy;
(b) ECI is not incorporated in Italy and does not have a branch or other presence in Italy;
(c) either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits or providers of telecommunications services located in Italy or elsewhere;
(d) occasionally representatives of ECI may visit potential or actual Local Counterparties in Italy with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;
(e) the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of Italy; and
(f) the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entitles or financial institutions, but they will not be individuals.
[bookmark: __RefHeading___Toc470085408]Section 1A:   Licensing and Organisation
As you have highlighted telecommunications regulation as a key area of concern and interest, we have included in this Report a short section setting out a brief overview on the telecommunications regulation regime in Italy.
Overview of Italy telecommunications regulation
In recent years, and as a consequence of the EU legislation, the legal framework for the regulation of the telecommunications sector in Italy has been extensively revised. In particular, EU Directives implemented through the enactment of Law No. 249 of 31 July 1997 and the Presidential Decree No. 318 of September 1997, and regulations implemented subsequently (the "Italian Telecommunications Regulations”) have completed the liberalisation of services and the operation of all telecommunication networks in Italy, effective from 1 January 1998.
· General aims:  Generally, the Italian Telecommunications Regulations aim at (i) ensuring the improvement of competition and efficiency in the telecommunications sector; (ii) establishing adequate quality standards; (iii) ensuring access to telecommunications services in a homogeneous manner throughout Italy; (iv) defining a clear and transparent tariff system; and (v) protecting consumers' and users' interests.
The Italian Telecommunications Regulations contain provisions concerning:
· the granting of class licences or individual licenses to provide telecommunications services; 
· universal service obligations and their financing;
· access deficit contributions; 
· special obligations imposed on operators having significant market power, including the determination of interconnection charges using principles of cost orientation; 
· numbering and number portability; 
· rights of way; and 
· the essential requirements that must be complied with in the provision of services and when interconnecting between public telecommunications networks.
· Authorisations and licensing:  The Italian Telecommunications Regulations distinguish between individual licences and class licences. An individual license will be required for the provision of fixed public voice telephony services; mobile and personal communications services; the creation and operation of public telecommunications networks; and when specific obligations are to be imposed or limited resources such as frequency bandwidths have to be allocated. 
A class licence is required for the offer “to the public in general” of telecommunications services different from those mentioned above (for which the individual licence is required). Telecommunications operators meeting pre-established conditions determined by the regulatory authority, the Italian Communications Authority (the "Communications Authority"),  may provide telecommunications services or operate telecommunications networks within the scope of class licences without individual licenses. 
Additional obligations are imposed on dominant operators, and thus on Telecom Italia, such as obligations: 
· to offer non-discriminatory and cost-oriented interconnection; 
· to publish a standard list of interconnection tariffs; 
· to offer special accesses to the network (i.e. access at network termination points other than the standard ones); 
· to provide for accounting separation between the interconnection offering and other activities carried out by the operator; and 
· in relation to carrier selection and number portability.
· Interconnection:  Telecommunications operators providing fixed public voice telephony services, mobile telecommunications services or leased line systems and that have significant market power are required:
· to negotiate and enter into interconnection agreements at the request of other operators wishing to provide telecommunications services;
· to apply non-discriminatory terms; and 
· to communicate copies of their interconnection agreements to the Communications Authority.  
Public fixed network operators and leased line service providers that have significant market power are also required to publish a standard list of interconnection tariffs.
· Accounting policies:   Telecommunications operators that have significant market power are required to have an accounting system showing their costs in a transparent manner. Upon request, such operators must provide the Communications Authority with a description of their cost accounting system to verify compliance with the provisions of the Italian Telecommunications Regulations.  
Moreover, operators of fixed public networks and mobile networks and providers of fixed public voice telephony services, mobile telecommunications services and leased line services that have significant market power must have a separate accounting system distinguishing between the activities relating to the construction and operation of public telecommunications networks, the activities related to the provision of telecommunication services, the interconnection offering and the provision of universal service.
· The Italian Communications Authority:  The Communications Authority consists of a President that is appointed by the Italian Government, a Committee for Infrastructures and Networks, a Committee for Products and Services and a Council. Each of the Committees' members are selected by the Italian Parliament (four by the Senate and four by the Chamber of Deputies). Each of the Committees and the Council will be responsible for establishing regulations for their specific areas.  The allocation of telecommunications regulatory functions in Italy is as follows:
· The Committee for Infrastructures and Networks is responsible for, amongst other things, allocating radio frequencies relating to telecommunications services; defining objective and transparent criteria for establishing tariffs for interconnection and network access; regulating relationships among telecommunications companies; settling disputes regarding interconnection; and defining the scope of the universal service obligation and the operators subject to it, together with criteria for calculating and sharing its costs.
· The Committee for Products and Services is responsible for, among other things, regulating product quality and conformity with EU directives governing the relationship between companies controlling fixed or mobile telecommunications networks and telecommunications service providers.
· The Council is responsible for adopting regulations establishing criteria for issuing licenses for the telecommunications sector and for TV and radio activities (including cable and satellite broadcasting).
The law provides that the Communications Authority is to co-operate with the Italian Government and the Parliament, advising and assisting them in the following areas: 
· preparation of regulations in the telecommunications field; 
· preparation of drafts for renewal of and amendments to concessions, authorisations, and program contracts (contratti di programma), which are usually multi-year agreements between the relevant Ministry and the concession holders concerning quality of service and tariffs; 
· supervision of the procedures and requirements for adopting general authorisations and issuing individual licenses, with reference to matters such as network access and interconnection conditions; 
· establishment of the criteria to be followed by operators in determining tariffs; 
· monitoring operators to ensure their compliance with such tariff criteria; 
· issuance of directives aimed at ensuring accounting separation between different activities carried out by the same operator; 
· monitoring of the performance of services to ensure compliance with contracts and qualitative levels of service; 
· issuance of directives regarding quality of services; 
· examination of complaints filed by users and customers in relation to quality of services and the level of tariffs; 
· control of steps taken by operators to ensure equal treatment of their customers and verifying periodically the quality of the service provided; and 
· control of operators' compliance with the general principles issued by the Italian Government and the Communications Authority in relation to public services.
The Communications Authority has investigative powers as well as the authority to impose sanctions on operators who do not comply with their directives and resolutions. In addition, the Communications Authority is entitled to propose to the Ministry of Communications the revocation and/or suspension of general authorisations and individual licenses in the event of repeated violations by the holder. The law also permits the Communications Authority to limit access to networks for security reasons.
(a)(i)	How would the Transactions fall to be examined or categorised under the telecoms regulatory regime in Italy and what would be the impact of such categorisation?
The Transactions are not regulated or otherwise categorised under the Italian Telecommunications Regulations except as specified in paragraph (a)(ii) below. More precisely, the Transactions do not fall into the categories contemplated by the Italian Telecommunications Regulations. In particular, the sale and/or purchase of the Bandwidth does not constitute:
· the “supply of a telecommunications network”, because a telecommunications network is defined as a “transmission system which, together with the switching equipment, permits the transmission of signals between the terminal points of the network".  Accordingly, the Bandwidth is not a transmission system;
· the “provision of telecommunications services”, because the Italian Telecommunications Regulations provide that telecommunications services consist of the “transmission and routing of signals on the telecommunications networks”.  In the case of the Transactions, no such service is provided - only the capacity is made available; and
· the “simple resale of capacity”, because this consists of the provision of data transmission on leased lines “to the public in general”.
(a)(ii)	What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?
The Italian Telecommunications Regulations provide that persons intending to carry out certain activities specified in the Regulations must be authorised either by an “individual licence” or a “class licence”.  As noted above, an individual licence is required for:
· the provision of public voice telephony services;
· the set up and operation of public telephone networks; and
· the operation of mobile communication networks.  
A class licence is required for the offer of telecommunications services "to the public in general" apart from those mentioned above, for which an individual licence is required.
In the light of the above, a licence would be required by ECI and/or the Local Counterparty in the following cases:
· if the sale of Bandwidth would be construed (which, in our view, is unlikely) as providing direct transport and switching of speech between public switched network termination points (i.e. voice telephony) to the public.  In this case, as set out above, the Seller must obtain an individual licence; or
· if the sale of Bandwidth involves an “offer to the public” (and not to a party that has been specifically identified and to whom the offer has been directly addressed).  To the extent that the sale also involves the provision of “transmission and routing of signals on telecommunications networks”, the Seller must be authorised by a class licence.
If an individual licence is required, an application must be submitted to the Communications Authority. The application must be processed as soon as possible and no later than six weeks from the date of submission. In the event of any objection, the delay may be extended by up to four months.
Where a class licence is required, before commencing the telecommunications activities the interested party must notify the Communications Authority. The licence is deemed to be granted if it is not explicitly denied within four weeks of the date of such notification.
If part of the Segment crosses part of Italy, provided that the conditions set out above do not occur, ECI and the Local Counterparties would not be required to have a licence to carry out the Transactions.  However, if the Transactions concern Bandwidth on a Segment crossing a telecommunications network operated or provided by ECI/Local Counterparty (despite the fact that you have asked us to assume the Segment end-points and the Pooling Points are located outside Italy), then ECI/Local Counterparty would need to hold a license as discussed above.
(a)(iii)	Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?
The Transactions per se do not require a telecommunications licence.  Only the Seller in the Transaction, under the circumstances set out in paragraph (a)(ii) above, must be authorised.
(b)	Which other elements of the telecoms regulatory regime in Italy would affect the Transactions between ECI and the Local Counterparty. For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions?
In addition to the terms and conditions of the class licence or the specific terms and conditions of the individual licences (where such licences are required), the general provisions set out in the Italian Telecommunications Regulations would apply to ECI and the Local Counterparties to the extent that their activities consist of the supply of telecommunications networks or provision of telecommunications “accessible to the public” and to the extent that they have significant market power as set out by the Italian Telecommunications Regulations.  Please refer to the overview of Italy's telecommunications regulation at the beginning of Section 1A.
(c)(i)	Are different licences necessary in Italy for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?
The licence to operate a network and the licence to provide services on such network are two distinct licences which may be consolidated in one licence when the network operator also provides telecommunications services.
ECI and the Local Counterparty would be required to obtain a class licence to provide services when either of them acts as a Seller of Bandwidth only under the circumstances indicated under paragraph (a)(ii) above.
(c)(ii)	Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecom regulatory regime in Italy?
We have understood "status" in this context to refer to whether ECI or the Local Counterparty is unlicensed or licensed as an individual licensee or under a class licence.
To the extent that ECI and the Local Counterparty comply with the licensing requirements described above, the status of the parties to the Transaction would not affect the terms of trade under the telecommunications regulatory regime in Italy.
(c)(iii)	Is either of the above two positions (Section 1A(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?
The ownership of a telecommunications network does not itself exclude the need to obtain a licence to provide services on such a network. Therefore, the responses to paragraphs (c)(i) and (c)(ii) above would be unchanged.
(d)(i)	To the extent not already covered by the questions in Section 1A (a) to (c) above, are any other licences, permits, consents or other governmental approvals required in Italy (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties? 
Except as set out in paragraphs (a) to (c) above and paragraph (f)(i)below, no other licences, permits, consents or other governmental approval would be required in Italy for ECI to enter into the Transactions.
(d)(ii)	To the extent not already covered by the questions in Section 1A (a) to (c) above, would ECI (or any of its personnel) need to be licensed (i) to visit Italy to market Transactions to Local Counterparties and/or (ii) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in Italy?
Except as set out in paragraphs (a) to (c) above and paragraph (f)(i) below, neither ECI nor its personnel would need to be licensed to market the Transactions or to buy or sell Bandwidth from or to Local Counterparties in Italy.
(d)(iii)	To the extent not already covered by the questions in Section 1A (a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in Italy to buy or sell Bandwidth from or to ECI and/or other counterparties?
Except as set out in paragraphs (a) to (c) above and paragraph (f)(i) below, neither the Local Counterparty nor its personnel would need to be licensed in Italy to buy or sell Bandwidth in Italy.
(e)(i)	To the extent not already covered by the questions in Section 1A (a) to (c) above, under local law in Italy, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty?
To the extent that they have significant market power as set out by the Italian Telecommunications Regulations, ECI and the Local Counterparty are required to comply with the provisions referred to in paragraph (b) of this Section 1A.
If the Local Counterparty is a company incorporated in Italy, it would also need to comply with all the Italian laws and regulations applicable to Italian companies.
In addition, there may be obligations to provide financial transaction reporting as we mention in paragraph (f)(i) below. 
(e)(ii)	To the extent not already covered by the questions in Section 1A (a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in Italy in respect of Transactions between them and, if so, what?
Other governmental regulations in Italy in respect of the Transactions are discussed in paragraph (f)(i) below.
(f)(i)	Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in Italy and, if so, why?
Under Italian financial market regulations, forward contracts relating to commodities may be construed as derivative transactions provided that: 
· the purchase price is determined with reference to the date when the contract is executed; 
· the relevant commodities are transferred from the seller to the purchaser after a significant period of time from the execution date of the relevant contract; and
· a number of features which are normally contained in the documentation relating to derivative transactions are provided by the relevant forward contracts (for example, marking-to-market mechanisms and close-out and netting clauses). 
The risk that forward contracts relating to commodities are characterised as derivative transactions for Italian financial market regulations purposes, would be higher where a cash settlement features are provided by such contracts instead of physical delivery ones.
Should the above conditions occur, and both Seller and Buyer have a presence in Italy, the Transactions should be deemed to be derivative transactions for the purposes of Italian financial market regulations.  In particular, under Italian financial markets regulations, trading activities relating to derivative transactions can only be carried out by either: 
· Italian banks or investment firms (SIMs); 
· EU banks or investment firms duly "passported" to carry out investment business in Italy under the regime provided by the EU Investment Services Directive; or 
· non-EU banks or investment firms duly authorised by the Italian supervisory authorities to carry out investment business in Italy either on a cross border basis or through a branch established in Italy. 
Once they have been authorised/"passported" to carry out investment services in Italy, the above mentioned entities must comply with a number of Italian legal and regulatory provisions dealing with, inter alia, conduct of business, capital adequacy requirements and reporting obligations vis-à-vis the Italian supervisory authorities.
(f)(ii)	If it would be so construed, which market supervisory body, if any, in Italy would regulate the Bandwidth market and which rules would apply?
The Italian supervisory bodies responsible for the financial markets are the Bank of Italy and the Italian Stock Exchange Commission (CONSOB).
[bookmark: __RefHeading___Toc470085409]Section 1B:   Capacity and Authority
(a)	Under local law in Italy, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions? If so, please briefly describe.
No restrictions apply to Local Counterparties, including municipalities or utilities, except as discussed under paragraph (c) below.
(b)	Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?
The ability to enter into and carry out the Transaction must be included in the organisational documents of the Local Counterparty.  However, so long as it is not specifically excluded, it can be deemed to be included if it falls within a broader category of activities which the Local Counterparty can perform.
In relation to Government entities, no organisational documents exist as their structure and responsibilities are set out in the relevant legislation. Thus, the existence of the power to enter into and carry out the Transaction should be ascertained from the legislation constituting the relevant Government entity.
(c)	Will any additional corporate action be necessary or advisable in order for ECI to be assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?
If the Local Counterparty is an Government entity, based on recent developments of Italian administrative law, before such an entity can enter into an agreement, the following steps are necessary:
· the financial officer of the entity in question must authorise in writing the transaction from the financial point of view; and
· the officer responsible for the transaction/agreement must set out in a specific document:
· the purpose of the contract;
· the subject matter of the contract;
· the legal form of the contract;
· the most relevant clauses of the contract; and
· the method of choice of the counterparty.
As a matter of practice, ECI should, in order to ensure that the officer entering into the contract is duly authorised, verify the above mentioned documents and that the officer is part of the relevant Government entity.
If the Local Counterparty is an Italian company, the Transaction documents must be executed by a director or other officer of the company who has been authorised to carry out the transaction. Thus, ECI should request from the Local Counterparty evidence of the authority of the person signing for the Local Counterparty.
(d)(i)-(ii)	Pursuant to the requirements of local law in Italy, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, Italy?  If it would be so required under local law in Italy, please specify what type of entity ECI would be required to establish in Italy.   
There is no requirement in the laws of Italy for the ECI contracting entity to be incorporated, organised or otherwise located in Italy.
(d)(iii)	If ECI established such an entity in Italy to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of the Survey Questionnaire change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity?
Our responses to Section 1A of the Survey Questionnaire would not change if ECI established such an entity in Italy.  However, it should be noted that the Italian Telecommunications Regulations provide that a company applying for a license:
· must be controlled by a company incorporated within the EU or its ultimate parent company must be incorporated under the laws of a country which provides a mutual treatment to Italian nationals with respect to the right to be granted a licence for carrying on telecommunications business; and
· must have paid-up share capital equal to at least 10 per cent. of the planned investment (to be calculated net of losses arising from the balance sheets) at the time when the application is filed.
[bookmark: __RefHeading___Toc470085410]Section 1C:   General Contractual Terms and Formalities
(a)(i)	Does local law in Italy contemplate some form of an economic re-opener as described in the Survey Questionnaire? If so, please briefly describe.
Article 1467 of the Italian Civil Code provides for the termination of a contract by supervening excessive hardship. According to Article 1467, a party may apply to the court for the declaration of termination of the contract on this ground, if the following three conditions apply:
· the contract is for deferred or continuous or periodic performance (i.e. there must be a lapse of time between the formation of the contract and its performance);
· the performance must have become excessively onerous (the only restriction is that it must not be part of the normal risk of the contract); and
· the intervening events must be extraordinary and unforeseeable.
The party against whom termination is demanded can avoid it by offering to modify equitably the conditions of the contract.
Article 1467 applies even though the parties have not made specific reference to it.
(a)(ii)	Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in Italy that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in Italy?
It is worth mentioning Articles 1229, 1341, 1461, 1463 and 1464 of the Italian Civil Code. 
According to Article 1229, any clause which excludes or limits in advance the liability of a party for fraud, malice or gross negligence is void.  Any clause which excludes or limits in advance liability of a party in cases in which the act of such party constitutes a violation of a duty arising from rules of public policy is also void.
Article 1341 provides that terms and conditions prepared by one party which contain significantly disadvantageous provisions for the other party are enforceable provided that they are specifically accepted in writing (i.e. normally these conditions are summarised at the end of the contract and are approved by a specific additional signature of the other party). According to Article 1341, the disadvantageous provisions are clauses which:
· establish limitations on liability;
· provide an ability to withdraw from the contract or to suspend its performance;
· impose time limits involving forfeitures on the other party;
· limit the ability of the other party to raise defences;
· impose restrictions on contractual freedom in relations with third parties;
· tacitly extend or renew the contract; and
· provide for arbitration, or derogations of jurisdiction.
According to Article 1461, either party can withhold its performance if the economic conditions of the other party have become such that obviously endanger the fulfilment of the counter-performance unless adequate security is given.
Articles 1463 provides that the party released for supervening impossibility of its performance cannot demand performance by the other party, and must return that which has received from the other party. 
Article 1464, relating to supervening partial impossibility, provides that when the performance of one party has become partially impossible, the other party is entitled to a corresponding reduction of its performance, and can withdraw from the contract if an appreciable interest in partial performance is lacking.
(b)(i)	Is it a correct statement of local law in Italy to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)? If not, please explain.
Italian law does not require any mandatory form in order to execute a binding transaction of the kind at issue as it is sufficient that the intentions of the parties are clear and outwardly expressed.  However, the parties may agree, in writing, the specific formalities that are necessary to conclude a binding transaction. Having said that:
· a contract concluded by means of a telephone conversation would be binding if the parties have so agreed regardless of a lack of written confirmation.  In case of a dispute, the recording of the telephone conversation can be used in court and, if it is objected to, its genuineness must be verified by the court with the assistance of an expert-witness; and 
· where the parties have agreed to conclude a transaction by means of exchange of electronic messages (i.e. by facsimile or e-mail), such a transaction would be binding under the following circumstances:
· in case of a transaction by facsimile, the validity of the transaction is recognised by case law evidence of the transaction is given by the facsimile  itself, together with the receipt report;
· in case of a transaction by the exchange of e-mail messages, it would be necessary to prove that the e-mails were sent by the authorised representative of the parties using the agreed password.  In case of dispute, the genuineness of the messages would be ascertained by the court with the assistance of an expert-witness.
(b)(ii)	In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in Italy which would prevent or in any way impact upon marketing or trading of any of the Transactions through the Internet?
There are no special Italian laws or regulations prohibiting or limiting the Transactions through the Internet.  Notwithstanding this general principle, it is worth noting that this issue is being considered, at a very preliminary stage, by the Italian legislator.
(b)(iii)	If the answer to Section 1C(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (i) the relevant internet site is maintained in Italy or elsewhere; or (ii) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.
Please see paragraph (b)(ii) above.
(b)(iv)	Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.
Other than in relation to taxation, there are no other relevant laws or regulations or regulatory bodies in Italy which would consider or deem the person maintaining the website to have established a physical establishment/branch in Italy.  Please see Section 3C(a) below.
(c)	ECI’s practice is to record the telephone lines of its traders. Does that give rise to any issues under local law in Italy?
Under Italian law, a party can lawfully record a telephone conversation between it and another party.  There is no need to obtain the consent of the other party.  However, it is a criminal offence to record telephone conversations between other parties as provided by Article 615 bis of the Italian Criminal Code.    
Grounds for action for breach of duty of confidentiality may lie where information given to ECI in confidence during a telephone conversation is subsequently disclosed to a third party without the authority of the person providing the information.  Such confidential information may include personal information but also information in relation to trade secrets and other business interests.
(d)(i)	Would any data protection laws in Italy apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers.
In relation to Transactions where ECI or the Local Counterparty obtain or hold data about each other and/or their customers, Italian laws on data protection will apply (Law No. 675 of 31 December 1996 as subsequently amended).  Therefore:
· the party receiving the data must notify the Italian Data Protection Authority (the Garante per la Protezione dei Dali Personali);
· consent is not required for processing data of the other party that is necessary in connection with the Transaction; and
· consent of the specific customers is required for processing data about them.
“Personal data” are defined as any information related to individuals, legal persons, entities or associations that are identified or identifiable, even indirectly through any other information, including a personal identification number.
(d)(ii)	Would either ECI or the Local Counterparty have responsibility in Italy for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.
To the extent that ECI or the Local counterparty do not provide telecommunications services accessible to the public, the Italian special laws on protection of data in the telecommunications sector do not apply.  However, ECI or the Local counterparty would be responsible under the Italian general laws on data protection to comply with the minimum safekeeping requirements specifically provided for by the Presidential Decree No. 318 of 28 July 1999 as follows:
· For personal data stored on a computer which is not accessible through a network, access to the data must be allowed only with a password for each processor. The names of the persons who know, or may know, the password must be reported in writing.

· For personal data stored on a computer which is accessible through a network, in addition to the above, each user must be given a personal identification code. The personal identification code must be deactivated if it is unused for more than six months. The computer must also be protected by adopting software which is adequate for protection against any risk of intrusion by external programs which may damage the computer. The efficacy of such software must be verified every six months.

· In relation to sensitive and judicial data processed on computers accessible through public networks, the data controller, in addition to the above, must authorise both those who may have access to the data, and those who may have access to equipment which can be used for interconnection through public networks. Such authorisations must be limited to data which are strictly necessary for the processing activities. These provisions do not apply to personal data which may otherwise be disseminated. The data controller must also draft a program (“documento programmatico”), to be updated each year, detailing: the security measures for areas where data are kept; the procedures for checking access to such areas by authorised users; the procedures for ensuring the completeness of the personal data, and their transmission; and a plan to inform processors of the risks, and steps which can be taken to avoid damage. Equipment already used for the processing of data must be destroyed unless the information stored on them cannot be retrieved in any way. Where sensitive and judicial data are processed exclusively for personal purposes and through computers accessible by other computers access must be password-protected.

· For personal data recorded on paper files, the data controller must instruct processors to access only personal data which are strictly necessary to fulfil their obligations, and file archives must have restrictions on access. If sensitive and judicial data are processed, in addition to the above, the files must be locked and access to the files be controlled.
(e)	Does the law of Italy prescribe any implied terms or conditions that would impact a Transaction? If so, please outline only the key terms or conditions.
Article 1339 of the Italian Civil Code provides for the automatic insertion of the terms imposed by law even in the place of contrary terms agreed by the parties. With regard to the Transactions, in addition to the Articles discussed in Section 1C(a)(ii), the other main relevant terms that would be imposed by the Italian Civil Code are as follows:
· Article 1483 of the Italian Civil Code provides that a buyer who has purchased a good from a seller and has been subsequently deprived of such good as a result of enforcement of the rights on such good by a third party, can claim damages from the seller.
· Article 1490 of the Italian Civil Code provides that a clause excluding or limiting a warranty has no effect if the party who gave the warranty has, in bad faith, failed to mention the defects to the buyer.
(f)(i)	Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in Italy?
Except as specified in Section 1C(d)(i), it is not necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any Italian governmental or other authority or regulatory body.
However, there would be relevant issues in relation to financial transactions notification, which we mention under Section 1A(f)(i) above.
(f)(ii)	If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?
In respect of notification to the Italian data protection authorities, each party receiving data would need to notify the Garante per la Protezione dei Dati Personali (the Italian Data Protection Authority).
(f)(iii)	What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?
In respect of data protection, whoever fails to comply with the notification requirements or provides incomplete or incorrect information through such notification, shall be punished by imprisonment for between three months and two years. This sanction is applicable to data controllers and to data processors appointed by data controllers to carry out, in whole or in part, the processing of personal data.  Criminal sanctions are applicable only to individuals and, if the data controller or processor are legal entities, their directors or processors will be liable for such criminal offences.
(g)	If suit were brought in Italy to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in Italy applied Italian law (either because the court did not enforce the choice of foreign law – as to which see Section 1D below - or because the parties elected for Italian law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?
In summary, under Italian law, an offer is considered accepted when the acceptance is received by the offeror. There are no formal requirements for the offer and the acceptance as it is sufficient that they are clear and outwardly expressed. The parties may agree specific formalities. Please also refer to Section 1C(b)(i) above.
[bookmark: __RefHeading___Toc470085411]Section 1D:   Jurisdiction and Enforcement
For the purposes of this Section 1D, you have asked us to assume the following:
· disputes relating to Transactions between ECI and a Local Counterparty were referred to either:
· arbitration governed by the U.S. Federal Arbitration Act ("FAA") and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules ("AAA") in New 	York City; or
· international arbitration under the Rules of the International Chamber of Commerce ("ICC Rules") or of the London Chamber of International Arbitration ("LCIA"), in either case in London; and
· the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum has changed to London) the governing law may be the laws of England; and
· in all cases, however, that either form of arbitration will be conducted in the English language.
(a)	Would any Local Counterparty (public or private) be granted immunity from suit, attachment of assets or execution of judgements, either in the form of sovereign immunity or otherwise?
In relation to civil law suits, attachments of asset or execution of civil judgements, no immunity is granted by Italian laws other than to certain nternational organisations and embassies in Italy of foreign States.
(b)	Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either (i) AAA arbitration under the FAA to be held in New York City, or (ii) arbitration under either the ICC or LCIA Rules to be held in London, would be legally valid, binding and enforceable under the laws of Italy. 
Pursuant to Article 57 of Law No. 218 of 31 May 1995 (which entirely recalls the provisions of the Rome Convention of 19 June 1980), the contract is regulated by the provisions of the law selected by the parties to the extent that such provisions are not in conflict with Italian public policy provisions. 
Therefore, the agreement to submit to the substantive law of the State of New York or the law of England and further to submit to arbitration under the rules specified in the questions, would be legally valid, binding and enforceable under the laws of Italy, to the extent that there are no provisions contrary to Italian public policy.
(c)(i)	Would a Court in Italy enforce a judgement rendered by either (i) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (ii) arbitrators in London pursuant to either the ICC or LCIA Rules?
A judgement rendered as specified in the question would be enforceable by an Italian Court pursuant to the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958 (the "New York Convention"). Italy’s procedural rules concerning foreign awards have been amended to comply with the provisions of the New York Convention, with minor exceptions relating to procedures for appeal. 
In summary, whoever wishes to enforce a foreign award in Italy must make recourse to the President of the Court of Appeal in the place in which the other party resides, and, if such party does not reside in Italy, to the President of the Court of Appeal of Rome. The President of the Court of Appeal, having ascertained that the award complies with the formal requirements set out in the New York Convention, will declare the enforceability of the award in Italy by decree.
(c)(ii)	Is there any possibility of the national or local courts of Italy challenging or otherwise intervening in relation to any award made by any such arbitral tribunal? 
The enforceability of a foreign award may be denied in the event that:
· the dispute could not have been submitted to arbitration according to Italian law (for instance, labour and personal matters); or
· the award is contrary to Italian public order rules (i.e. rules regarding internal public security and absolutely fundamental principles of the Italian legal system).
(c)(iii)	Would a party have any right to appeal to the Courts in Italy in respect of an award made by either such body, or could it challenge the validity of the award?
The decree which declares or denies the enforceability of a foreign award may be appealed before the Court of Appeal and the decision of the Court of Appeal may be appealed before the Court of Cassation.
(d)	If an award of arbitrators pursuant to either form and location of arbitration as referred to in the assumptions above is enforceable in the courts of Italy, would ECI experience any significant delays in such courts in seeking enforcement of such award?
ECI would not experience any significant delay in seeking the enforcement of the award in the courts of Italy.
[bookmark: __RefHeading___Toc470085412]Section 1E:   Events of Default, Insolvency and Early Termination
(a)	Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement/GTCs) or similar event occurred to a Local Counterparty, if Italian law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in Italy enforce the Early Termination provisions of Section [6] of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?
Under Italian law, an early termination clause must specify that the contract will be terminated if a specified obligation has not been performed in the designated manner. The clause must also provide that the termination takes place by operation of law when the interested party notifies the other that he intends to avail himself of the termination clause.
On the assumption that an Event of Default has occurred in relation to a party, the Non-Defaulting Party would be entitled to terminate the agreement under Section 6 to the extent that the events set out in Section 6 are specific and are strictly related to the transaction.  However, the Early Termination Payment can not exceed the actual losses, including loss of profit, which are directly caused by the termination of the agreement.
In relation to the set-off provisions, according to Italian law, when two persons are obligated to each other, both debts are extinguished for their corresponding amounts under the following main rules:
· the set-off extinguishes both debts from the date on which they co-exist;
· the set-off is not barred by statute of limitation unless it expires before the date on which the two debts began to co-exist;
· the set-off takes place only between two debts whose object is a sum of money or a quantity of fungible things of the same kind and which are equally liquidated and collectable;
· the set-off takes place regardless of the origin of the debts; and
· the set-off can take place by agreement of the parties when the conditions mentioned above do not occur.
Where the Local Counterparty is a utility, municipality or government owned entity the rules stated above shall also apply.
(b)	If the Master Agreement/GTCs (and their underlying Transactions) could be so terminated, would a court in Italy, applying Italian law, give effect to the Early Termination Payment provisions of the Master Agreement/GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?
As stated in paragraph (a) above, termination takes place by operation of law when the interested party declares to the other that he intends to avail himself of the termination. There are no additional requirements to give effect to the early termination payment provision. However, in the case of a dispute, payment on early termination would be subject to the outcome of the litigation.
(c)	Would a court in Italy, applying Italian law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement/GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty? You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement/GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.
According to Italian bankruptcy law (Royal Decree No. 267 of 16 March 1942), after bankruptcy proceedings have commenced, claims are subject to the scrutiny of the Bankruptcy Court.  In relation to set-off, ECI would be entitled to set-off its debt to the bankrupt Local Counterparty with a claim that ECI may have against such party. In particular, when required to pay the debt, ECI would be entitled to set-off the debt with the claim.
(d)	To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?
Assuming that the Transactions are considered sale and purchase agreements, Italian bankruptcy law distinguishes between the following two scenarios:
· in the event of bankruptcy of the Local Counterparty where the Local Counterparty is the Buyer, subject to the authorisation of the court, the bankruptcy receiver may choose to maintain in existence a contract undertaking all the relevant obligations;
· in the event of bankruptcy of the Local Counterparty where the Local Counterparty is the Seller, depending on whether or not the title has been already transferred before the declaration of bankruptcy, the contract continues or the bankruptcy receiver may select to terminate the contract or continue it undertaking all the relevant obligations.
(e)	On the assumption that the Local Counterparty entering into Transactions with ECI was either (i) incorporated in Italy but had a branch or other form of presence outside of Italy in another jurisdiction, or (ii) was incorporated outside of Italy but had a branch or other form of presence in Italy, and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (i) or (ii), and in the event that an insolvency official was appointed both to the Local Counterparty in Italy and to its presence in the jurisdiction outside of Italy:
(i)	Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?
Given the assumptions set out in this Section 1E, our answers to Section 1(E)(c) and (d) would not change.  The application of Italian bankruptcy law applies to all the assets of the bankrupt company regardless of their location in Italy or outside Italy.  Therefore, to the extent that the applicable bankruptcy treaties, if any, permit the application of Italian bankruptcy law to all the assets of the bankrupt company, the answers specified above do not change.
(ii)	Does Italy have any bankruptcy treaties with any other countries and what is the effect of such treaties?
Italy is a signatory to a bilateral treaty with France (dated 3 June 1930) and to a bilateral treaty with Austria (dated 12 July 1977).  Italy is also party to the multilateral treaties signed in Istanbul on 5 June 1990 and in Brussels on 3 November 1995. The main purpose of the treaties is to unify proceedings and co-ordinate the activities of the various receivers appointed in each of the countries.
Regarding the effects of the bankruptcy proceedings on a Transaction, the law of the country of the court to which the Transaction has been submitted would be applicable. Whether or not the decision of such court can be enforced in another country depends on the treaty, if it exists, or the bankruptcy law of such other country.
Set-off would be governed by the law governing the Transaction to the extent that the effects of the set-off do not conflict with the bankruptcy law of the country in which the enforcement is sought.
(iii)	Would the insolvency of the Local Counterparty in Italy proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of Italy where the Local Counterparty also had a presence?
Please see Section 1E(e)(ii).
[bookmark: __RefHeading___Toc470085413]Section 1F:   Liquidated Damages Provisions
If suit were brought in Italy by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in Italy applied the laws of Italy (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of Italy to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty? Or would the court in Italy view such provisions as being unenforceable for being, for example, a penalty?
A liquidated damages provision is enforceable under Italian law where, as provided by Article 1382 of the Italian Civil Code, the parties include in their contract such a clause setting out in advance the sum due in case of non-performance or delay. The breaching party or delaying party (as the case may be) will be liable for the amount specified simply by virtue of the breach, without need of proof of the actual damage. Therefore, this clause has the effect of limiting the compensation to the amount specified, unless compensation for additional damages is agreed. 
According to Article 1383 of the Italian Civil Code, in case of non-performance, if the innocent party claims the amount specified, it can no longer claim specific performance.  However, in the case of late performance the innocent party may claim both.
According to Article 1384 of the Italian Civil Code, the amount specified can be reduced by the court in case of partial performance or if the amount is manifestly excessive in relation to the innocent party’s interest in the performance.
[bookmark: __RefHeading___Toc470085414]Section 1G:   Foreign Exchange Controls and Usury
(a)	Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into Italy or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in Italy applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions?
No central bank approval or other foreign exchange controls are applicable to the Transactions, provided that the financial settlement is made through bank channels.  
(b)(i)-(iii)Are there any usury laws in Italy which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?  Are there any available exemptions?  If no exemptions exist, what are the consequences as to enforceability and penalties?
A clause in the Master Agreement/GTCs providing for an interest rate exceeding the average market interest rates applicable to similar transactions, increased by one half, is considered usurary. Such clause would be null and void. There are no exemptions and the request for usurary interest is a criminal offence.
[bookmark: __RefHeading___Toc470085415]Section 1H:   Taxation
In respect of a Transaction, are there any taxes, duties or levies in Italy which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in Italy or (b) is incorporated in, or has a branch or establishment in Italy.
Direct tax regime
The direct tax regime of the Transaction depends on whether either or both ECI and the Local Counterparty:
· is incorporated in, or has a permanent establishment (i.e. branch) in, Italy; or 
· is not incorporated in, and does not have a permanent establishment (i.e. branch) in, Italy.
(a)	First perspective: either or both of ECI and the Local Counterparty is not incorporated in, nor has a branch or establishment in Italy.
On the basis of the assumption that (i) no subsidiary is incorporated in Italy and/or (ii) no permanent establishment (or other forms of presence) of the foreign company to which the profits of the Italian activity shall be attributed is deemed to be located in Italy, profits deriving from assets physically located in Italy or from activity performed in Italy by the foreign company shall be subject to taxation in Italy only if and to the extent that such activity falls within the scope of application of Article 20 of the Presidential Decree 22 December 1986, No. 917 concerning the application of the tax to non-residents.
In this respect, it is our understanding that the sale or purchase of a specified quantity of Bandwidth over a Segment for a special duration of time for physical delivery in return for monetary consideration might, in principle, be subject to taxation in Italy as “miscellaneous income” if the assets from which such income is generated are physically located in Italy.
On the other hand, if the Segment is located outside of Italy, then no asset should be physically existing in Italy and thus no income tax liability should arise.
(b)	Second perspective: either or both ECI and the Local Counterparty is incorporated in, or has a branch or establishment in Italy.
The second alternative is where ECI and/or the Local Counterparty operates in Italy through (i) a permanent establishment or (ii) a subsidiary.
Permanent establishments of non-resident companies in Italy are be subject to Italian corporate income tax (IRPEG: "Imposta sui Redditi delle Persone Giuridiche") at the rate of 37 per cent. on income produced in Italy and attributable to such permanent establishment.
Generally, according to Article 113, first paragraph of Presidential Decree 22 December 1986, No. 917, the taxable base consists of the aggregate net business income attributable to the permanent establishment and is to be determined in accordance with the provisions regulating the calculation of business income of Italian resident companies, on the basis of an appropriate profit and loss account relating to the management of the permanent establishment, and to the other activities which produce taxable income in Italy.
Moreover, we note that, from 1 January 1998, Legislative Decree 15 December 1997, No. 446, introduced a new regional tax on productive activities (the so-called IRAP: "Imposta Regionale sulle Attività Produttive") to be levied at the 4.25 per cent. rate (for industrial entities) on a taxable basis which is different from the one provided for IRPEG purposes.
In case of an Italian resident subsidiary, we note that, according to the world-wide principle, the tax shall be applied upon the aggregate income consisting of all income received, not only the income produced within the territory of the State (i.e. Italy).
Value Added Tax regime.
For Value Added Tax ("VAT") purposes, the sale and/or purchase of the Bandwidth should constitute a supply of telecommunications services.
According to Article 7, fourth paragraph, letter (d) of the Presidential Decree 26 October 1972, No. 633, the supply of telecommunications services are deemed to be executed within the territory of the State (i.e. Italy) when they are rendered to Italian resident entities, unless such services are used outside the European Community.
In other words, where the services in question are received for business purposes by a taxable person established in Italy from a foreign supplier, the place of supply is Italy and, therefore, such supply is subject to VAT in Italy, unless the service is used outside the European Community.
[bookmark: __RefHeading___Toc470085416]Section 1I:   Miscellaneous
(a)	Are there any restrictions under local law in Italy that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions? If so, briefly describe.
Depending on the nature of the marketing activities intended by ECI, the marketing and solicitation rules provided for by the financial market regulations and the provisions of Legislative Decree N0. 74 of 25 January 1992 in relation to advertising may apply.
(b)	Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in Italy?
Italian consumer protection law applies only when individual consumers, as defined in the EC Directive 93/13, are involved.  Accordingly, provided ECI's marketing and soliciting activities are only directed at entities, other than private individuals which are acting in the course of their business, then they should not be caught by consumer protection legislation in Italy. 
(c)	Are there any other legal or regulatory issues under laws or regulations in Italy relating to the Transactions and/or the Master Agreement and/or the GTCs of which ECI should be made aware?
A key area where legal and regulatory issues may arise in respect of the Transactions, the Master Agreement and/or the GTCs is competition law.  The comments set out below should only be considered as guidelines since any actual advice must be based on actual figures or economic effect.
Competition policy in the telecommunications sector is regulated in Italy by three complementary systems of laws, each with its distinct rules, and by three distinct regulatory bodies, each with its policy guidelines. Each is described in more detail below.
· European competition law: The main provisions are those contained in Articles 81 and 82 of the Treaty of Amsterdam which prohibit anti-competitive concerted practices[footnoteRef:2] and abuse of dominant position[footnoteRef:3] respectively. Policy is enforced by the European Commission and the national courts.  National competition authorities can also enforce EC competition law. A matter will tend to be investigated by the Commission rather than the Italian Competition Authority if it has an effect on trade between Member States and has an European dimension or poses particularly complex or novel issues.  [2:  Being agreements or practices between undertakings with the object or effect of the prevention, restriction or distortion of trade.]  [3:  Conduct on the part of one or more undertakings having a dominant position on a market which is abusive is prohibited under both Article 82 of the Treaty of Rome and Article 3 of the Italian law on competition (Law No. 287 of 10 October 1990). Such abuses would include imposing high prices or applying dissimilar conditions to equivalent transactions with different parties.] 

· Italian competition law: The Italian Competition Act of 1990 is closely modelled on the EC regime and applies to restrictive agreements, abuses of dominant positions or mergers.  Investigations and proceedings are undertaken by the Italian Competition Authority, an independent regulatory body with functions and powers similar to those of the European Commission. 
· Regulation of the telecommunications sector: Within the telecommunications sector, the Communications Authority, also an independent body with broad regulatory powers and functions in the telecommunications and television sectors, has powers partly concurrent and partly distinct from those of the Italian Competition Authority. 
The division of responsibilities between the Communications Authority and the Competition Authority is both complex and relatively unclear at this stage. In general, while the Competition Authority has broad powers to enforce and enhance competition in any industry including the telecommunications industry, the Communications Authority has most regulatory powers in the telecommunications industry, from the grant of licenses to the allocation of frequencies and the fixing of tariffs (where appropriate).  In addition, the Communications Authority may exercise its functions with a view to preserving competition and may even direct the use of its powers for such purpose.  That said, no precedent or express provision defines the allocation of powers and responsibilities for competition between these two independent bodies.
Agreements
On the face of them, the Documents reviewed do not seem to pose any specific competition problems.  In particular, neither the Master Agreement, nor the GTCs include clauses or, to the best of our knowledge, concern a market situation, raising any competition law issues.
However, this conclusion may be different where:
· the two parties are competitors;
· the transaction involves:
· the exchanging of sensitive business data; or
· the swap of significant bandwidth capacity which might affect the market conduct of the parties; and
· the market is highly concentrated.
In particular, given that Bandwidth might represent a relevant input for the activity of the trading parties, care will have to be exercised in situations where the parties are competitors for avoiding any risk of fixing prices or quantities.
Other competition issues may arise in relation to the establishment of the BTO, which might be considered as a form of co-operation among competitors.
Concerted Practices
If the Proposal is successful in attracting a number of participants representing a significant share of the bandwidth market, then it could fall within the ambit of Article 81 and/or Article 2.
In such a case it would then fall to the relevant competition authority (either at an EU or Italian level) to determine whether the arrangement between participating players would have an anti-competitive effect.  In principle, the proposed commoditisation of the bandwidth market is likely to be favourably looked at by the competition authorities in that it aims to increase participation in the market and drive down price margins.
However, one issue of concern would be that the concentration of bandwidth trading within the context of the BTO would amount to exclusionary conduct vis-à-vis non BTO members.  This would be the case irrespective of whether or not the rules of the BTO would prevent members trading with non-members, if, as anticipated, this is what happens in practice.  Since membership of the BTO would be open to all (subject to paying a fee and agreeing to be subject to certain rules), whether or not the Proposal amounted to exclusionary conduct would depend on the level of participation fees and the restrictiveness of the rules.
ECI should therefore ensure that these issues do not represent a barrier to entry for prospective members of BTO, for example by ensuring that the pricing structure is transparent and based on objective criteria.
Furthermore, participants should not use the BTO to exchange sensitive commercial information nor, in so far as Bandwidth might represent a relevant input in their activity as telecommunications operators, should they set prices or quantities of such commodity among themselves, even in a de facto manner.
Abuse of Dominance
Abuse of a dominant position is prohibited under Article 82 of the EC Treaty (insofar as it affects trade between Member States) and by Article 3 of the Italian Competition Act.
The relevance of this issue is that it is anticipated that the BTO will become a dominant provider in the bandwidth market.  As such, it may be in a position whereby it controls an essential facility (i.e. access to the Pooling Points).  The individual members of the BTO must not use the power they have via the control of the BTO to strengthen their position on the bandwidth market.
In essence, this will involve a similar analysis to the exclusionary conduct point.  The BTO must not grant competitors of its members access to the Pooling Points on terms less favourable than those it offers to its members without objective justification.  Objective justification would include, for example, indication that the Pooling Point usage fee accurately represents the operational costs incurred.
In addition, the BTO should not be used by participants as a leverage to enhance their market power on connected but separate markets, such as the market for the provision of telecommunications infrastructure or services.
Telecommunications Licence Conditions
In addition, if ECI or the Local Counterparty is subject to the requirement of obtaining an individual or class licence, the Communications Authority may impose conditions in such licence for the purpose of preventing anti-competitive conduct, with particular regard to the avoidance of discriminatory or restrictive behaviour.

[bookmark: __RefHeading___Toc470085417]SECTION 2. - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY
In respect of the ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?
Given the four scenarios outlined in Section 2 of the Survey Questionnaire, none of the answers to the questions raised in Section 1 would materially change. However, additional comments should be made with respect to the scenarios under (a) and (c) of Section 2 of the Survey Questionnaire respectively.
With regard to scenario (a), it is worth mentioning that if the first and/or the second Transaction (i.e. between A and ECI and/or ECI and the Local Counterparty) is/are declared null and void, the second and/or the third Transaction would be affected. In particular, according to Article 1418 of the Italian Civil Code, if the nullity is declared before the delivery of Bandwidth from A to B, no delivery can take place and each party involved would be entitled to be indemnified from its direct counterparty (i.e. B from Local Counterparty, Local Counterparty from ECI and ECI from A) where the cause of nullity is imputable to such a counterparty. Each party shall have this right of recourse. If the nullity is declared after the physical delivery, according to case law, the Transaction cannot be undone and there would only be claims for damages, if any.
With regard to scenario (c), as ECI would sell Bandwidth to Local Counterparty before buying Bandwidth from A, it should be mentioned that under Articles 1478 and 1479 of the Italian Civil Code, the title would pass to the Buyer after its Seller has acquired the title from its Seller. As a result, under the Articles mentioned above if the Local Counterparty is not aware that Bandwidth has been bought from ECI before ECI has bought Bandwidth from A, the Local Counterparty can terminate the Transaction, before ECI has bought Bandwidth from A.

[bookmark: __RefHeading___Toc470085418]SECTION 3 - establishment of pooling points and connection of telecommunications networks to pooling points
This Section concerns the potential establishment of a Pooling Point at a specific location in Italy. Such Pooling Point would be owned, operated and/or administered by a Pooling Point Developer.
[bookmark: __RefHeading___Toc470085419]Section 3A:   Establishment of a Pooling Point in Italy by a Pooling Point Operator
You have asked that we assume for the purposes of questions (a) to (d) of this Section 3A that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, Italy. 
(a)	How would the establishment, ownership, operation or administration of a Pooling Point fall to be examined and categorised under the telecom regulatory regime in Italy?
The Pooling Point, as defined in the Survey Questionnaire, does not fall precisely into any of the definitions contemplated by the Italian Telecommunication Regulations. The closest definitions which might be relevant with respect to the Pooling Point are the following:
· “terminal equipment” which is defined as equipment to be connected directly to the terminal point of a public telecommunications network in order to transmit, process or receive information; and
· “telecommunications network” which is defined as a transmission system which, together with the switching equipment, permits the transmission of signals between the terminal points of the network.
(b)	Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in Italy in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in Italy?  If so, please describe:
(i)	which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and
If the Pooling Point is considered “terminal equipment”, no licences or permits are required for the Pooling Point Developer to establish, own or operate the Pooling Point in Italy. In such a case, the Pooling Point must only comply with the technical specifications required by the Italian Telecommunications Regulations and a specific approval of the equipment must be obtained. 
If the Pooling Point is considered to be a “telecommunications network” and such a network provides telecommunications services accessible to the Italian public, an individual licence would be required for the Pooling Point Developer to offer the services performed by the Pooling Point.  If the services provided by the network are not accessible to the public, a class licence would be sufficient.
(ii)	if licences or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class licence or exemptions?; and
As discussed in paragraph (i) above, the licence may be a class or an individual licence, depending on the exact nature and extent of the telecommunications network.
(iii)	briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.
If an individual licence is required, an application must be submitted to the Communications Authority.  The application must be processed as soon as possible and no later than six weeks from the date of submission. In the event of any objection, the delay may be extended by up to four months.
Where a class licence is required, before commencing the telecommunications activities the interested party must notify the Communications Authority. The licence is deemed to be granted if it is not explicitly denied within four weeks of the date of the such notification.
Where the approval of technical compliance (in relation to the Pooling Point) is required, an application must be made to the Ministry of Communications who is also responsible for the necessary testing.
(c)	Which other elements of the telecom regulatory regime in Italy would effect the establishment, ownership, operation or administration of a Pooling Point in Italy?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in Italy?
Please see the overview of Italy's telecommunications regulation at the beginning of Section 1A and Section 1A(b) above.
(d)	Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in Italy in respect of the establishment and/or ownership and/or operation and/or administration of the Pooling Points? If so, please:
(i)	identify and describe the nature of the regulatory body concerned;
The Pooling Point Developer would be subject to the Communications Authority which has been discussed in the overview of Italy's telecommunications regulation at the beginning of Section 1A.
(ii)	briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and/or establishment and/or operation and/or administration of the Pooling Point and/or the Pooling Point Developer; and
Please see paragraph (d)(i) above and overview of Italy's telecommunications regulation at the beginning of Section 1A.
(iii)	briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point); and
Please see the overview of Italy's telecommunications regulation at the beginning of Section 1A.
The Pooling Point Developer, if subject to an investigation for anti-competitive conduct, would also be required to comply with orders, for example for the production of documents given by the Communications Authority or the Competition Authority as the case may be.
(iv)	would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.
The licences discussed in paragraph (b)(i) would be required for the entity who operates the Pooling Point and not for the entity who merely owns it.
(e) 	A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to 'tap' into calls (wiretapping).
(i)	If a law enforcement agency in Italy was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of Italy to comply with such request?
Under the Italian Criminal Code, the Pooling Point Developer is required to fully comply with the request.
(ii)	If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?
Lack of compliance with the request constitutes a criminal offence.
(f)	Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer? Would the Pooling Point Developer be required to comply with such laws and, if so, how?
In relation with Transactions where the Pooling Point Developer has data on its customers, Italian laws on data protection would apply. Therefore:
· the Pooling Point Developer receiving the data must notify the Italian data protection authorities; 
· consent is not required for the processing of data of the other party that are necessary in relation with the transaction; and
· consent of specific customers is required for processing data about them.
See also Section 1C(d)(i) above.
(g)	Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in Italy in order to establish and / or own and/or operate and/or administer the Pooling Point in Italy?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in Italy.
To the extent that the Pooling Point Developer would be required to obtain an individual licence, the Pooling Point Developer:
· should be incorporated under the laws of a country within the Economic European Space (EES) or in a country belonging to the World Trade Organisation (WTO);
· should be controlled by a company within the EU; otherwise, its ultimate parent company should be incorporated under the laws of a country which provides a mutual treatment to Italian nationals with respect to the right to be granted a licence for carrying on telecommunications business; and
· it should have paid-up share capital equal to at least 10 per cent. of the planned investment (to be calculated net of losses arising from the balance sheets) at the time when the application is filed.
The data protection rules discussed above under Section 1C(d)(i) would also apply.
(h)	In the event that the Pooling Point Developer did establish a type of entity(ies) in Italy (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?
If the Pooling Point Developer established an entity in Italy, this would not affect the answers given in Section 3A(a) to (f).
[bookmark: __RefHeading___Toc470085420]Section 3B:   Connection of a Telecommunications Network to the Pooling Point
ECI have advised that a Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a “Network”), each owned, leased or operated by various third parties (each such third party termed herein a “Network Operator”). ECI have asked that we make each of the following alternative assumptions for the purposes of Section 3(B)(a) to (f):
· the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in Italy; and
· the Network Operator is incorporated in, or has a branch or other establishment in Italy; and
· that the Pooling Point is located at a particular address in a city or town in Italy.
(a)(i)	How would the connection of a Network to a Pooling Point in Italy fall to be examined or categorised under the telecoms regulatory regime in Italy?
The connection would be examined under the rules regarding the compliance with technical specifications which are set out in the Italian Telecommunication Regulations which have implemented the EC Directive 91/263.
(a)(ii)	What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in Italy and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?
Except as specified under Section 3A(b), no other licence would be required in respect of the connection of a Network by a Network Operator to a Pooling Point.  However, the Network Operator may also require a licence as discussed in Section 1A(a)(ii) above. 
(a)(iii)	Which type of licence would be applicable, if any, e.g., individual licence, class licence or exemption?
Please see the answer to the paragraph (a)(ii) and Section 3A(b)(i) above.
(b)	Which other elements of the telecoms regulatory regime in Italy would effect the connection of a Network by a Network Operator to a Pooling Point in Italy?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in Italy?
As discussed in the overview of Italy's telecommunication regulation at the beginning of Section 1A, the provisions regarding the interconnection and the access to the network would be the only provisions which might affect the connection of a Network to a Pooling Point in Italy.
(c)(i)	If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in Italy, into which such category or categories would a Network Operator and and/or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?
The Network Operator may be required to obtain an individual licence depending on whether the network is “accessible to the public” or not.  In relation to the Pooling Point Developer, please see the answer under Section 3A(b)(i).  No additional licence would be required in respect of the envisaged connection.
Except as specified in Section 1A(a)(ii) above, persons who are merely systemless service providers do not require a telecommunications licence.
(c)(ii)	Is the above position in Section 3B(c)(i) be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?
The position set out in Section 3B(c)(i) would not be altered if ownership and operation of the Network is done by a different entity provided that the operator is duly licensed (if so required).
(d)	Would any other form of licences, permits, consents or other governmental approvals be required in Italy in order for a Network Operator to establish and/or own and/or operate a Network in Italy?  If so, please describe.
As discussed in Section 3A, if the Network Operator operates a telecommunications network it will require a telecommunications licence (either class or individual) to do so.
(e)	Would any other form of licences, permits, consents or other governmental approvals be required in Italy in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in Italy?  If so, please describe. 
Other than as set out in paragraph (d) above and the requirement for technical compliance (discussed in Section 3A), no other form of licences, permits or consents would be required. 
(f)	For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in Italy?  If so, please describe.
Yes, they would be subject to the Communications Authority and the Ministry of Communications as described in the overview of Italy's Telecommunications Regulations in Section 1A.
(g)	Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in Italy in order for a Network Operator to establish, own or operate a Network in Italy or for it to connect a Network owned or operated by it to a Pooling Point located in Italy?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in Italy.
To the extent that the Network Operator would be required to obtain an individual licence, the Network Operator:
· should be incorporated under the laws of a country within the Economic European Space (EES) or in a country belonging to the World Trade Organisation (WTO);
· should be controlled by a company within the EU; otherwise, its ultimate parent company should be incorporated under the laws of a country which provides a mutual treatment to Italian nationals with respect to the right to be granted a licence for carrying on telecommunications business; and
· it should have paid-up share capital equal to at least 10 per cent. of the planned investment (to be calculated net of losses arising from the balance sheets) at the time when the application is filed.
The answer to the questions referred to in Section 3B(a) to (f) would not change as a consequence of the fact that the Network Operator is incorporated or otherwise established in Italy.
[bookmark: __RefHeading___Toc470085421]Section 3C:  Taxation
(a)	If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in Italy so as to bring such Pooling Point Developer within the scope of taxation in Italy, by virtue of its establishment, ownership, operation or administration of a Pooling Point in Italy?
To determine if the establishment, ownership, operation or administration of a Pooling Point in Italy by a Pooling Point Operator identifies (or does not, as the case may be) the existence in Italy of a permanent establishment of the Pooling Point Operator, it is necessary to describe the general concept of "permanent establishment".
Even though under Italian Law a definition of the meaning of the concept of permanent establishment is not provided (neither from a civil law point of view, nor from a tax law point of view), it is enough to say that (according to the Sentence No. 8870 of 27 November 1987 of the Italian Supreme Court), the requirements for a foreign company to have a permanent establishment in Italy are deemed to be verified when the foreign entity carries on activity habitually in the Italian territory, by using an organisational structure (personnel or material), which does not have a temporary character and which constitutes a centre of imputation of relationship or other juridical situations to be referred to a foreign entity.
Having said this, reference has to be made to the definition of what constitutes a “material” or “personnel” permanent establishment contained in the several Tax Treaties signed by Italy or, in the absence of a Treaty, to the OECD Draft Convention (so, Ministerial Instructions 30 April 1977, n. 7/1496).
Material test
For the analysis of a "material" permanent establishment exposure, one must refer to the provisions contained in the Tax Treaties, in relation to the definition of the term "permanent establishment":
"For the purposes of this Convention, the term <permanent establishment> means a fixed place of business through which the business of an enterprise is wholly or partly carried on".
Such a definition of permanent establishment brings out the following essential characteristics of a "material" permanent establishment of a foreign enterprise in the sense of the Treaty:
· the existence of a "place of business";
· this place of business must be "fixed", i.e. it must have a certain degree of permanence; and
· the business of the foreign enterprise must be carried on through this fixed place of business.
As clarified by the Commentary to the 1977 OECD Draft Convention, the combination of the characteristics mentioned above means not only the existence of a fixed "situs" (i.e. of "a facility such as premises or, in certain instances, machinery or equipment") of an installation, but also a "certain amount of space" at the disposal of the parent enterprise through which the parent enterprise carries on its own business activity.
Personnel test
As far as the “personnel” permanent establishment is concerned, we note it is a generally accepted principle that an enterprise should be treated as having a permanent establishment in a foreign State if in that State there is, under certain conditions, a person acting for the same enterprise, even though the enterprise does not have a fixed place of business in that State.
In particular, it is generally accepted that the idea of a person (either individual or company) - other than an agent of an independent status - acting on behalf of a foreign enterprise which has in a Contracting State, and habitually exercises, the authority to conclude contracts in the name of such enterprise, has to be included in the concept of permanent establishment, unless the activity of such agent is restricted to the purchase of goods or merchandise for the enterprise.  (We note that the authority to conclude contracts is not only referring to the formal acceptance of the order and/or to the determination of the price.)
As clarified by the Commentary to the 1977 OECD Draft Convention (Article 5, paragraph five, No. 32 and 33), a person acting on behalf of a foreign enterprise in a Contracting State who is authorised to negotiate all elements and details of contracts in a way binding on the foreign enterprise can be said to exercise the authority to conclude contracts in the name of the enterprise in that Contracting State, even if the contracts are signed by another person in the foreign State in which the enterprise is situated.
(b)	If a Pooling Point Developer is incorporated in, or has a branch or other establishment in Italy, or is deemed to be incorporated in or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies in Italy in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities.
Yes, ordinarily the Pooling Point Developer would be subject to taxation in Italy (as business income) on the fees charged to parties for the provision of the interconnection facilities.
Furthermore, it has to be noted that, according to Article 7, paragraph four, letter (d) of the Presidential Decree 26 October 1972, No. 633, such fees would be subject to VAT in Italy if the party is an Italian resident.
(c)	If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in Italy, nor is deemed to be incorporated in, or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies in Italy payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 
On the basis of the above assumptions, the profits deriving from the activity of interconnection facilities between Networks performed in Italy by the Pooling Point Developer shall be subject to taxation in Italy only if, and to the extent that, such activity falls within the scope of application of Article 20 of the Presidential Decree 22 December 1986, No. 917, concerning the application of the tax to non-residents.  In particular, the fees charged to parties might be subject to taxation in Italy as “miscellaneous income” if the assets from which such income is generated are physically located in Italy or the activity from which such income is generated is realised in Italy.
If these requirements are not met, then no asset should be existing in Italy and no activity should be realised in Italy with the consequence that no tax liability should arise.
For VAT purposes, it has to be noted that, according to Article 7, fourth paragraph, letter (d) of the Presidential Decree No. 633, the activity of interconnection facilities should be subject to VAT in Italy if the party receiving the supply is an Italian resident.
(d)	If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in Italy either by virtue of establishing, owning or operating a Network in Italy or by virtue of connecting a Network to a Pooling Point in Italy, so as to bring such Network Operator within the scope of taxation in Italy?
Please see paragraph (a) above.
(e)	If a Network Operator is incorporated in or has a branch or other establishment in Italy, or is deemed to be incorporated in or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies payable in Italy in respect of connection of a Network owned or operated by it to a Pooling Point in Italy?
Please see paragraph (b) above.
(f)	If a Network Operator is not incorporated in, and does not have a branch or other establishment in Italy, nor is deemed to be incorporated in, or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies payable in Italy in respect of the connection of a Network owned or operated by it to a Pooling Point in Italy?
Please see paragraph (c) above.

[bookmark: __RefHeading___Toc470085422]SECTION 4. - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN ITALY.
ECI has asked us to assume for the purposes of this section that the Segment which is the subject of a Transaction is between either:
1. a Pooling Point located outside of Italy and a Pooling Point located in Italy; or
(h) Pooling Points, each of which is located in Italy; and
(i) that one of two scenarios exists:
0. in the first instance, that neither of the Buyer and Seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Italy, nor is deemed to have a branch or other establishment or presence in Italy; and
(i) secondly, that either or both of the Buyer and Seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Italy.
(a)	In respect of each of the various permutations set out in the above assumptions, would your answers to any of the questions set out in Section 1 and 2 of the Survey Questionnaire change in any respect and, if so, how? Please describe.
Given the assumptions made in this Section 4, none of the answers to the question set out in Section 1 and 2 would materially change.
(b)	Does the telecom licensing regime in Italy distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?
The Italian Telecommunications Regulations, with respect to licensing, do not make a distinction between domestic and operations involving other territories.  In particular, the operators (under class or individual licences) are required to ensure the interoperability of the services.


Clifford Chance
20 December 1999

ANNEX 1
The Survey Questionnaire

ENRON COMMUNICATIONS, INC.
SURVEY OF THE LAWS OF ITALY REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH POOLING POINTS
Enron Communications, Inc. (“ECI”) requests you to provide them with an estimate of your fees and charges and basis therefor that would be incurred in providing them with answers responding to the questions set forth below.
Glossary of terms used in this Memorandum
In this questionnaire, the following words bear the following meanings: 
“Bandwidth” means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fibre optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.
“Pooling Point” means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (which collectively, for ease of reference in this Memorandum, is termed a “Pooling Point Developer”), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such telecommunications networks, equipment, facilities or circuits.
“Segment” means the electronically continuous path between two geographical reference points (e.g., between two specific addresses one in e.g., New York City and are in London, respectively).
Background to ECI and to this Memorandum
We would draw to your attention the paper copy and the CD-Rom version of Enron's "Market Starter Kit "enclosed with this questionnaire which sets out important background information as to the market in Bandwidth which ECI is wishing to create.
ECI, a wholly-owned subsidiary  of Enron Corp., is a company incorporated in the State of Oregon in the United States of America, with its headquarters in Portland, Oregon.  Please note that it may, in due course, also have Bandwidth trading personnel located in Houston, Texas and in London, England. 
ECI wishes to take your advice concerning transactions into which it wishes to enter for the purchase or sale of Bandwidth respectively from or to entities which have a presence in Italy (see Sections 1, 2 and 4 of this Memorandum below); it also wishes to take your advice concerning the establishment of a physical Bandwidth Pooling Point(s) in Italy (see Section 3 of this questionnaire below).  The matters dealt with in all of Sections 1 to 4, inclusive, in this questionnaire are collectively referred to as the "Proposal".  The questions which ECI require you to address in respect of these various scenarios are set forth in the respective Sections 1, 2, 3 and 4 below.
Objective of this questionnaire
To obtain advice on:
· The telecommunications (“telecoms”) regulatory regime in Italy so far as relevant to the implementation of the Proposal in Italy;
· The possible impact of competition law in Italy generally on relevant aspects of the Proposal;
· Other legal/regulatory provisions of which local counsel is aware which may impinge on the implementation of the Proposal (N.B. not financial/securities law regulatory aspects except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in Italy).

SECTION 1. - BANDWIDTH TRADING TRANSACTIONS
Introduction and explanation of a Bandwidth trading transaction
ECI is intending to enter, as principal, into transactions with third parties in Italy (each a “Local Counterparty”) whereby ECI would either:
(a)	buy from the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by the Local Counterparty to ECI in return for monetary consideration payable by ECI to the Local Counterparty; or
(b)	sell to the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by ECI to the Local Counterparty in return for monetary consideration payable by the Local Counterparty to ECI.
Each type of transaction referred to in (a) and (b) above is herein referred to as “Transactions”.  
In addition, it is intended that each Transaction would be entered into by means of a telephone call (or by way of exchange of electronic messages, e.g., via the internet) between the Local Counterparty and an ECI trader based, probably, in Houston, Texas, such call (or the exchange of electronic messages) being initiated either by a representative of the Local Counterparty or by the ECI trader.  The parties intend and desire that each Transaction would be contractually binding from the moment agreed to in the telephone call (or upon the exchange of the electronic messages).  
Documenting the Transactions
Each Transaction would be documented in one or other of the following ways:
(1)	before ECI and a Local Counterparty enters into any Transaction, both ECI and the Local Counterparty shall have entered into a Master Agreement substantially in the format of the draft copy thereof attached to this Memorandum as Annex A (the “Master Agreement”) which will govern all the Transactions and each time a Transaction is entered into orally over the telephone (or by exchange of electronic messages) pursuant to that Master Agreement, each such Transaction shall be confirmed in writing (and in the manner set out in Section 1.3 of the Master Agreement) sent by ECI to the Local Counterparty substantially in the form of the confirmation which is annexed to the Master Agreement as Exhibit A; or
(2)	where ECI and a Local Counterparty have not already entered into a Master Agreement, after ECI and a Local Counterparty has entered into a Transaction orally over the telephone (or by exchange of electronic messages), ECI will send to the Local Counterparty a confirmation to which will be attached General Terms and Conditions substantially in the form of the draft attached to this Memorandum as Annex B (“GTCs”) with a view to such GTCs governing the Transaction.  In this scenario, you may assume that the Local Counterparty, prior to entering into any Transactions with ECI,  has already seen and agreed to the GTCs. 
Assumptions 
You should assume for these purposes that: 
	(I)	each Local Counterparty is either incorporated, or has a branch or other			presence, in Italy;
(II)	ECI is not incorporated in Italy and does not have a branch or other presence in Italy;
(III)	either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits located in Italy or elsewhere;
(IV)	occasionally representatives of ECI may visit potential or actual Local Counterparties in Italy with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;
(V)	the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of Italy, for example between specific addresses in each of London and New York City; and
(VI)	the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entities or financial institutions, but they will not be individuals.
Please note that the Local Counterparties may or may not be providers of telecommunications services or owners of telecommunications facilities as ECI wishes to determine whether entities other than telecommunications entities can trade Bandwidth.
Questions
A.	 Licensing and Organisation
(a)	(i)	How would the Transactions fall to be examined or categorised under the telecoms regulatory regime in Italy and what would be the impact of such categorisation?
	(ii)	What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?
	(iii)	Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?
(b)	Which other elements of the telecoms regulatory regime in Italy would effect the Transactions between ECI and the Local Counterparty.  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions?
(c)	(i)	Are different licences necessary in Italy for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?
	(ii)	Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecoms regulatory regime in Italy?
	(iii)	Is either of the above two positions (Section 1A.(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?
(d)	(i)	To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, are any other licences, permits, consents or other governmental approvals required in Italy (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties? 
(ii)	To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, would ECI (or any of its personnel) need to be licensed (1) to visit Italy to market Transactions to Local Counterparties and/or (2) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in Italy?  
(iii)	To the extent not already covered by the questions in Section 1A. Paragraphs (a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in Italy to buy or sell Bandwidth from or to ECI and/or other counterparties?
If so, briefly describe the procedure and approximately how long it would take to obtain any such licenses, permits, consents or approvals.  
(e)	(i)	To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, under local law in Italy, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty?  
(ii)	To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in Italy in respect of Transactions between them and, if so, what?
(f)	(i)	Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in Italy and, if so, why?
(ii)	If it would be so construed, which market supervisory body, if any,  in Italy would regulate the Bandwidth market and which rules would apply?
B.	Capacity and Authority
(a)	Under local law in Italy, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.
(b)	Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?
(c)	Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?
(d)	(i)	Pursuant to the requirements of local law in Italy, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, Italy? 
(ii)	If it would be so required under local law in Italy, please specify what type of entity ECI would be required to establish in Italy.  
	(iii)	If ECI established such an entity in Italy to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of this Memorandum change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity? 
C.	General Contractual Terms and Formalities
Questions
(a)	Under the laws of certain jurisdictions, “economic re-opener” for certain contracts or Transactions may be permitted.  This may be implied by law (and therefore not required to be set forth in the contractual terms relating to a Transaction, such as the Master Agreement or GTCs or their attendant Confirmations), and in some instances may provide that the parties are required to negotiate in good faith regarding an amendment to the contractual terms of a Transaction when economic circumstances have drastically changed since the Transaction became contractually binding.  The purpose of such negotiations would be to agree an amendment to the contractual terms of the Transaction in order to place the parties back in substantially the same economic position for which they initially bargained.
	Accordingly: 
(i)	Does local law in Italy contemplate some form of an economic re-opener?  If so, please briefly describe.
(ii)	Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in Italy that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in Italy?
(b)	(i)	Is it a correct statement of local law in Italy to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.
(ii)	In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in Italy which would prevent or in any way impact upon marketing or trading of any of the Transactions through the internet?
(iii)	If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (1) the relevant internet site is maintained in or elsewhere; or (2) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.
(iv)	Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.
(c)	ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in Italy?  
(d)	(i)	Would any data protection laws in Italy apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers; or
(ii)	would either ECI or the Local Counterparty have responsibility in Italy for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.
(e)	Does the law of Italy prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.
(f)	(i)	Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in Italy?  
(ii)	If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  
(iii)	What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?
(g)	If suit were brought in Italy to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in Italy applied Italian law (either because the court did not enforce the choice of foreign law – as to which see Section 1 D below - or because the parties elected for Italian law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?
D.	Jurisdiction and Enforcement
Assumptions
Assuming:
(I) 	disputes relating to Transactions between ECI and a Local Counterparty were referred 	to either:
(a)	arbitration governed by the U.S. Federal Arbitration Act (“FAA”) and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules (“AAA”) in New York City; or, alternatively, 
(b) 	international arbitration under the Rules of the International Chamber of Commerce (“ICC Rules”) or of the London Chamber of International Arbitration (“LCIA”), in either case in London; and
(II)	the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to that referred to in Section 1D(I)(b) above) then the governing law may be the laws of England; and
(III)	in all cases, however, that either form of arbitration under Section 1D(I) above will be conducted in the English language; then
please would you answer the following questions.  
Questions
(a)	Would any Local Counterparty (public or private) be granted immunity from suit, 	attachment of assets or execution of judgements, either in the form of sovereign 	immunity or otherwise?
(b)	Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either:
(i) 	AAA arbitration under the FAA to be held in New York City; or 
(ii) 	arbitration under either the ICC or LCIA Rules to be held in London, 
would be legally valid, binding and enforceable under the laws of Italy. 
(c)	(i)	Would a Court in Italy enforce a judgement rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  
(ii)	Is there any possibility of the national or local courts of Italy challenging or otherwise intervening in relation to any award made by any such arbitral tribunal?  
(iii)	Would a party have any right to appeal to the courts in Italy in respect of an award made by either such body, or could it challenge the validity of the award? 
(d)	If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section 1D(I) above is enforceable in the courts of Italy, would ECI experience any significant delays in such courts in seeking enforcement of such award?
E.	Events of Default, Insolvency and Early Termination
(a)	Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement / GTCs) or similar event occurred to a Local Counterparty, if Italian law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in Italy enforce the Early Termination provisions of Section [6] of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?
(b)	If the Master Agreement / GTCs (and their underlying Transactions) could be so terminated, would a court in Italy, applying Italian law, give effect to the Early Termination Payment provisions of the Master Agreement / GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?
(c)	Would a court in Italy, applying Italian law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement / GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement / GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.
(d)	To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?
(e)	On the assumption that the Local Counterparty entering into Transactions with ECI was either:
(I)	incorporated in Italy but had a branch or other form of presence 	outside of Italy in another jurisdiction; or 
(II)	was incorporated outside of Italy but had a branch or other form of 	presence in Italy, 
and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (I) or (II), and in the event that an insolvency official was appointed both to the Local Counterparty in Italy and to its presence in the jurisdiction outside of Italy:
(i)	Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?
(ii)	Does Italy have any bankruptcy treaties with any other countries and what is the effect of  such treaties?
(iii)	Would the insolvency of the Local Counterparty in Italy proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of Italy where the Local Counterparty also had a presence?
F.	Liquidated Damages provisions
If suit were brought in Italy by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in Italy applied the laws of Italy (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of Italy to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in Italy view such provisions as being unenforceable for being, for example, a penalty? 
G.	Foreign Exchange Controls and Usury
(a)	Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into Italy or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in Italy applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions?
(b)	(i)	Are there any usury laws in Italy which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?  
(ii)	Are there any available exemptions?  
(iii)	If no exemptions exist, what are the consequences as to enforceability and penalties?
H.	Taxation
In respect of a Transaction, are there any taxes, duties or levies in Italy which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in Italy or (b) is incorporated in, or has a branch or establishment in Italy.
I.	Miscellaneous
(a)	Are there any restrictions under local law in Italy that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.
(b)	Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in Italy?
(c)	Are there any other legal or regulatory issues under laws or regulations in Italy relating to the Transactions and / or the Master Agreement and / or the GTCs of which ECI should be made aware?

SECTION 2. - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY
Introduction and explanation of closing-out Transactions before they go to physical delivery 
Note:	The rationale for this Section 2 of this Memorandum is to elucidate whether the closing-out of Transactions between ECI and Local Counterparties before delivery, with, simply, financial settlement between those parties, would make such Transactions subject to any form of financial services regulation in Italy.
Paragraphs A to [I], inclusive, of Section 1 above deal with the situation where, in a Transaction, a seller of Bandwidth (e.g. either ECI or the Local Counterparty) sells Bandwidth to a buyer (e.g., either the Local Counterparty or ECI) for ultimate physical delivery of such Bandwidth by that seller to that buyer.  It may also be the case however that that Transaction may not go to actual physical delivery as between ECI and the Local Counterparty but could be closed-out as between ECI and the Local Counterparty (with financial settlement only of amounts due between the parties) prior to the actual delivery date such that neither ECI nor Local Counterparty themselves have to make, or take, physical delivery of the Bandwidth originally contracted to be purchased and sold. Typically, this would be the case in any of the following scenarios:
(a)	ECI contracts to buy Bandwidth from an entity (such entity termed herein “A”) with the intention, at the time of contracting, of taking physical delivery of the Bandwidth from A on its proposed delivery date. Before ECI is due to take physical delivery of such Bandwidth from A, ECI contracts to sell the Bandwidth which it has agreed to purchase from A to a Local Counterparty, the intention being, at that time, for ECI to make physical delivery of that Bandwidth to that Local Counterparty.  At some stage before the Local Counterparty is due to take physical delivery of that Bandwidth from ECI, however, the Local Counterparty contracts to sell that Bandwidth to another entity (such other entity termed herein “B”), with the intention, at that time, of making physical delivery to B on the proposed delivery date.  On the delivery date, A physically delivers the Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  ECI pays A for the Bandwidth which it contracted to purchase from A; Local Counterparty pays ECI for the Bandwidth which it contracted to purchase from ECI; B pays Local Counterparty for the Bandwidth which it contracted to purchase from the Local Counterparty.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and Local Counterparty.
(b)	The same series of Transactions as detailed in example (a) are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.
(c)	ECI contracts to sell Bandwidth (which it has not yet purchased) to a Local Counterparty, with the intention, at the time of contracting, of making physical delivery of that Bandwidth, on the delivery date, to the Local Counterparty.  At some stage before physical delivery of that Bandwidth is due to occur, ECI contracts to buy equivalent Bandwidth from an entity (termed herein “A”) for intended physical delivery to the Local Counterparty to fulfil ECI’s commitments under its contract with the Local Counterparty. Before physical delivery of such Bandwidth is due to be made by ECI to the Local Counterparty, however, the Local Counterparty contracts to sell equivalent  Bandwidth to another entity (termed herein “B”) for intended physical delivery to B. On the due date for physical delivery of the Bandwidth, A delivers  Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  Payment occurs amongst all the parties as in example (a) above.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and the Local Counterparty.
(d)	The same series of Transactions as detailed in example (c) above are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.
The types of Transactions referenced above in this Section 2 between ECI and the Local Counterparty will be agreed to and documented in the same manner in all respects as stated in the introductory paragraphs of this Memorandum.  In addition, if ECI representatives visit Local Counterparties in Italy to advertise or market Bandwidth Transactions to them, such representatives may refer to this ability to close-out such Transactions as between ECI and Local Counterparty, and simply to make financial settlement of such Transactions as between themselves, as mentioned, rather than for ECI or Local Counterparty actually themselves to make / take physical delivery of the Bandwidth.
Questions
In respect of such ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?

SECTION 3. – ESTABLISHMENT OF POOLING POINTS AND CONNECTION OF TELECOMMUNICATIONS NETWORKS TO POOLING POINTS
A.	Establishment of Pooling Point in Italy by a Pooling Point Operator.
Introduction
It is envisaged that at same stage a Pooling Point may be established at a specific location in Italy (i.e., in a building at a specific address in Rome).  Such Pooling Point would be owned and / or operated and / or administered by an entity which is termed herein a Pooling Point Developer.  Please note that the Pooling Point Developer may be a corporation(s) or partnership(s) but it/they would be a private entity(ies) rather than being a governmental or municipal entity(ies). 
Assumption
Assume when answering questions (a) to (d), inclusive, in this Section 3(A), that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, Italy.
Questions
(a)	How would the establishment, ownership, operation or administration, of a Pooling Point fall to be examined and categorised under the telecoms regulatory regime in Italy?
(b)	Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in Italy in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in Italy?  If so, please describe:
(i)	which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and
(ii)	if licences or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class licence or exemptions? and
(iii)	briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.
(c)	Which other elements of the telecoms regulatory regime in Italy would effect the establishment, ownership, operation or administration of a Pooling Point in Italy?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in Italy?
(d)	Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in Italy in respect of the establishment and /or ownership and/or operation and / or administration of the Pooling Point?  If so, please:
(i)	identify and describe the nature of the regulatory body concerned; 
(ii)	briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and / or establishment and / or operation and / or administration of the Pooling Point and/or the Pooling Point Developer; and 
(iii)	briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point); and
(iv)	would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.
(e)	A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to ‘tap’ into calls (wiretapping).
	(i)	If a law enforcement agency in Italy was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of Italy to comply with such request?
(ii)	If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?
(f)	Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?
(g)	Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in Italy in order to establish and / or own and / or operate and / or administer the Pooling Point in Italy?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in Italy.
(h)	In the event that the Pooling Point Developer did establish a type of entity(ies) in Italy (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?   
B	Connection of a telecommunications network to the Pooling Point.
Introduction
As will be seen from the definition of Pooling Point, the Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a “Network”), each owned, leased or operated by various third parties (each such third party termed herein a “Network Operator”).  
Assumptions
When answering questions (a) to (f), inclusive, in this Section 3(B), please answer each question assuming:
(I)	the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in Italy; and 
(II)	the Network Operator is incorporated in, or has a branch or other establishment in Italy; and
(III)	that the Pooling Point is located at a particular address in a city or town in Italy.
Questions
(a)	(i)	How would the connection of a Network to a Pooling Point in Italy fall to be examined or categorized under the telecoms regulatory regime in Italy?
(ii)	What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in Italy and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?
(iii)	Which type of licence would be applicable, if any, e.g., individual licence, class licence or exemption?
(b)	Which other elements of the telecoms regulatory regime in Italy would effect the connection of a Network by a Network Operator to a Pooling Point in Italy?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in Italy?
(c)	(i)	If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in Italy, into which such category or categories would a Network Operator and /or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?
(ii)	Is the above position in Section 3B(c)(i) be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?
(d)	Would any other form of licences, permits, consents or other governmental approvals be required in Italy in order for a Network Operator to establish and/or own and/or operate a Network in Italy?  If so, please describe.
(e)	Would any other form of licences, permits, consents or other governmental approvals be required in Italy in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in Italy?  If so, please describe. 
(f)	For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in Italy?  If so, please describe.
(g)	Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in Italy in order for a Network Operator to establish, own or operate a Network in Italy or for it to connect a Network owned or operated by it to a Pooling Point located in Italy?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in Italy.
C.	Taxation
(a)	If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in Italy so as to bring such Pooling Point Developer within the scope of taxation in Italy, by virtue of its establishment, ownership, operation or administration of a Pooling Point in Italy?
(b)	If a Pooling Point Developer is incorporated in, or has a branch or other establishment in Italy, or is deemed to be incorporated in or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies in Italy in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 
(c)	If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in Italy, nor is deemed to be incorporated in, or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies in Italy payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 
(d)	If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in Italy either by virtue of establishing, owning or operating a Network in Italy or by virtue of connecting a Network to a Pooling Point in Italy, so as to bring such Network Operator within the scope of taxation in Italy?
(e)	If a Network Operator is incorporated in or has a branch or other establishment in Italy, or is deemed to be incorporated in or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies payable in Italy in respect of connection of a Network owned or operated by it to a Pooling Point in Italy?
(f)	If a Network Operator is not incorporated in, and does not have a branch or other establishment in Italy, nor is deemed to be incorporated in, or to have a branch or other establishment in Italy, would it be subject to any taxes, duties or levies payable in Italy in respect of the connection of a Network owned or operated by it to a Pooling Point in Italy?

SECTION 4. - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN ITALY.
Assumptions
You will note that in Sections 1 and 2 of this Questionnaire, you were asked to answer the questions in those Sections assuming that the Segment which is the subject of a Transaction is between specific addresses each of which is located outside of Italy.
Assume now, for the purposes of this Section 4, that the Segment which is the subject of a Transaction (as referred to in Section 1 of this Memorandum) is between either:
(I)	a Pooling Point located outside of Italy (e.g., in New York City) and a Pooling Point located in Italy (e.g., in Rome); or 
(II)	Pooling Points, each of which is located in Italy (e.g., one is in Rome, the other is in Milan); and
(III)	 that one of two scenarios exists:
	(a)	in the first instance, that neither of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Italy, nor is deemed to have a branch or other establishment or presence in Italy; and 
	(b)	secondly, that either or both of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Italy.
Questions
(a)	In respect of each of the various permutations set out in paragraph (I) and (II) and (III)(a) and (III)(b) of this Section 4, respectively, would your answers to any of the questions set out in Section 1 and 2 of this Memorandum change in any respect and, if so, how?  Please describe.
(b)	Does the telecoms licensing regime in Italy distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?
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