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The CFTC's New Regulatory Framework is a very helpful step for the OTC derivatives markets.  In the absence of legislation, which is still needed to provide the broadest possible legal certainty protection, the New Regulatory Framework is a constructive measure ensuring that OTC derivatives transactions will continue to be enforceable in accordance with their terms.  

Chairman Rainer is to be commended for leading a thoughtful and insightful regulatory initiative that is an important change for the better.  He and the CFTC staff have successfully crafted regulations that will increase legal certainty within the current parameters of the CEA and provide a more flexible regulatory framework generally.

The Framework provides a useful updating of the Swaps Exemption first adopted in 1993 and includes non-repudiation provisions that will limit the ability of a party to an OTC derivatives transaction reasonably believed to be an “eligible participant” from repudiating, rescinding or recovering a payment made. Additionally, the Framework updates the definition of eligible participants to include foreign banks and their branches and agencies, insurance companies regulated by a foreign government and agency and fiduciary transactions on behalf of eligible participants.

The New Regulatory Framework reflects the CFTC's clear intent to foster financial innovation. Accordingly, ISDA believes swaps based on those nonfinancial commodities that have deep and liquid markets, such as energy and metals, should have been specified as excluded commodities on an exempt multilateral transaction execution facility.  ISDA will continue to work with the Commission, the Congress and others to obtain increased legal and regulatory certainty for these products.
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