

ISDA Multicurrency Agreement
DRAFT OF 08/01/200014/08/2000

SCHEDULE
to the
MASTER AGREEMENT
(Multicurrency-Cross Border)
dated as of _________________, 200__
between
	ENRON JAPAN CORP., a corporation organized under the law of Japan (“Party A”), and
	
	_____________________________________, The Mitsui Marine & Fire Insurance Co., Limited, a corporation organized under the law of  Japan (“Party B”)


Part 1. Termination Provisions.
(a)	“Specified Entity” means in relation to Party A, none; and in relation to Party B, none.
(b)	The “Cross Default” provisions of Section 5(a)(vi) will apply to Party A, and will apply to Party B.  
“Threshold Amount” means:  with respect to Party A, Yen____________ US$15,000,000 (or its equivalent in another currency); [with respect to Party A’s Credit Support Provider, Yen____________ (or its equivalent in another currency)][; and with respect to Party B, Yen____________ US$15,000,000.(or its equivalent in another currency)][; and with respect to Party B’s Credit Support Provider, Yen__________ (or its equivalent in another currency)]; [provided, that, such Threshold Amount shall apply individually and not collectively with respect to each entity set forth above notwithstanding anything to the contrary set forth in Section 5(a)(vi) of the Master Agreement][footnoteRef:2] [footnoteRef:3] [2:  Insert if threshold amounts are designated for both Party A and Party A’s Credit Support Provider]  [3:  If an “entity” is designated as a Specified Entity, Threshold Amount needs to include such Specified Entity] 

[( C )	Section 5(a)(viii) is hereby amended by: 
(i) 	deleting the introductory paragraph in its entirety and replacing it with the following:
“(viii)  Merger Without Assumption.  The party or any Credit Support Provider of such party consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganizes, incorporates, reincorporates, reconstitutes or reforms into or as, another entity and, at the time of such consolidation, amalgamation, merger, transfer, reorganization, incorporation, reincorporation, reconstitution, reformation or succession:”
(ii) 	adding in the first line of Subparagraph (1) thereof and in the second line of Subparagraph (2) thereof between the words “surviving” and “or” the words “, reorganized, reincorporated, reconstituted,”, (iii) deleting in the first line of Subparagraph (1) thereof and in the second line of Subparagraph (2) thereof the words “or transferee” and replacing them with the words “transferee or successor”.]
(c)	The “Credit Event Upon Merger” provisions of Section 5(b)(iv) as amended below will [will not[footnoteRef:4]] apply to Party A and to Party B [and to any Credit Support Provider or Specified Entity of Party A or Party B]. [4:  Insert “not” if ENA’s/ECC’s counterparty is a financial institution, particularly one that is a credit institution of Enron Corp.  If “not” is inserted, then delete Part 1(g) below.  Insert the bracketed clause when “not” is inserted.] 

(d)	The “Automatic Early Termination” provision of Section 6(a) will apply to Party A or to Party B.
(e)	Payments on Early Termination.  For the purpose of Section 6(e):  (i) [Loss / Market Quotation] will apply, and (ii) the Second Method will apply.
(f)	Section 5(b)(iv) is hereby amended by adding the following phrase between the closing parenthesis and the semicolon at the end thereof:  “provided, however, that the foregoing action or event shall not constitute a Termination Event (1) [as to Party A,[footnoteRef:5]] if after such action or event such resulting, surviving, or transferee entity (which entity is the successor-in-interest to [such party[footnoteRef:6]][Party A]) is directly or indirectly owned or controlled by [such party’s Credit Support Provider, if any,][Enron Corp.] and the Credit Support Documents supporting [such party’s] [Party A’s] obligations remain in full force and effect, or (2) so long as in connection with or after such action or event X or its successor or transferee provides (or causes to be provided) to the other party (“Y”) within two Local Business Days of Y’s written demand therefor Eligible Credit Support [collateral[footnoteRef:7]] in an amount satisfactory to Y in its sole discretion.  If such Eligible Credit Support is provided, it shall be in addition to Eligible Credit Support required under the ISDA Credit Support Annex attached hereto as Annex A, but it shall be otherwise administered under Annex A.” [5:  Insert this language if there is no Enron Corp. guaranty]  [6:  Insert this language if there is an Enron Corp. guaranty]  [7:  If no credit support annex is attached, insert this and delete last sentence of paragraph] 

(g)	“Termination Currency” means Yen.
(h)	Additional Event of Default.  The following will constitute additional Events of Default for purposes of Section 5(a):
[(ix)	The occurrence of a Material Adverse Change (as hereinafter defined) with respect to Party A or Party B.  "Material Adverse Change" means, (a) with respect to Party A, [[Enron Corp’s14] [its Credit Support Provider’s15] Credit Rating is rated below "BBB-" by S&P [or [Enron Corp.14] [its Credit Support Provider15] has no Credit Rating from S&P][footnoteRef:8]; or (b) with respect to Party B, [insert as appropriate], provided, however, that the foregoing occurrence shall not constitute an Event of Default so long as in connection with or after such action or event, the party experiencing the Material Adverse Change provides (or causes to be provided) to the other party (“Z”) within two Local Business Days of Z's written demand therefor [collateral][footnoteRef:9] [Eligible Credit Support][footnoteRef:10] [in an amount not to exceed 125% of Z’s Exposure][in an amount satisfactory to Z in its sole discretion][footnoteRef:11] If such Eligible Credit Support is provided, it shall be in addition to Eligible Credit Support required under the ISDA Credit Support Annex attached hereto as Annex A, but it shall be otherwise administered under Annex A.]19][footnoteRef:12] its Credit Rating is below A+ by S&P or it has no Creidt Rating from S&P. [8:  Insert if the MAC language in clause (b) is based on a “ratings” trigger]  [9:  Insert if no Credit Support Annex]  [10:  Insert if there is a Credit Support Annex]  [11:  Consult credit as to which option to choose]  [12:  Insert when “MAC” is to be an additional event of default in ISDA Schedule which will usually occur when there is no Credit Support Annex] 


(x) 	The party, or if applicable, any Credit Support Provider or any Specified Entity: (1) has a pre-judgment attachment (karisashiosae), post-judgment attachment (sashiosae) or other court order of enforcement issued in respect of any of its assets (other than its rights under this Agreement) in relation to a debt or debts in an aggregate amount of not less than Yen_____________ US$50,000,000(or the equivalent in any currency) and such attachment or other court order of enforcement is not dismissed, discharged, stayed or restrained in each case within 30 days of the date of issue thereof; (2) has a pre-judgment attachment (karisashiosae), post-judgment attachment (sashiosae) or other court order of enforcement issued in respect of any of its rights under this Agreement; or (3) has clearance of its bills of exchange, promissory notes or checks suspended by any clearing house in Japan.

(i)	“Early Termination”  Section 6(a) is hereby amended by inserting the words “or specified in Section 5(a)(ix) or Section 5(a)(x)”, after the words “or, to the extent analogous thereto, (8)” in line 8 thereof.

(j)	“Contractual Currency” unless otherwise specified in a Confirmation, shall mean [Yen].
Part 2.  Tax Representations.

(a)	Payer representations.  For the purpose of Section 3(e) of this Agreement, Party A and Party B will make the following representation:

	It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii) or 6(e) of this Agreement) to be made by it to the other party under this Agreement.  In making this representation, it may rely on (i) the accuracy of any representations made by the other party pursuant to Section 3(f) of this Agreement, (ii) the satisfaction of the agreement contained in Section 4(a)(i) or 4(a)(iii) of this Agreement and the accuracy and effectiveness of any document provided by the other party pursuant to Section 4(a)(i) or 4(a)(iii) of this Agreement, and (iii) the satisfaction of the agreement of the other party contained in Section 4(d) of this Agreement, provided that it shall not be a breach of this representation where reliance is placed on clause (ii) and the other party does not deliver a form or document under Section 4(a)(iii) by reason of material prejudice to its legal or commercial position.

(b)	Payee Representations.  For the purpose of Section 3(f) of this Agreement, Party A and Party B make no representations.

Part 3.  Agreement to Deliver Documents.

For the purpose of Section 4(a), each party agrees to deliver the following documents, as applicable:
	Party required to deliver document
	Form/Document/Certificate
	Date by which to be delivered
	Covered by Section 3(d) Representation


	Party A and Party B
	This Agreement (comprising the Master Agreement and this Schedule) duly executed by the representative director of the party[footnoteRef:13] [13:  Assumes execution by the representative director – needs to be amended to reflect Enron Japan’s corporate execution policy] 

	
	

	[Party A] [and Party B]
	Credit Support Document[s] specified in Part 4(d) duly executed by the representative director of the Credit Support Provider
	At execution of this Master Agreement
	Yes

	Party A and Party B
	Duly executed tax forms, documents, or certificates referenced in Part 3(a) above
	At execution of this Master Agreement and as otherwise provided in Part 3(a) above
	Yes

	Party A and Party B
	The corporate register (tokibo tohon), articles of incorporation (teikan) and board rules (torishimariya-kai ketsugi) (if any) of each party its Credit Support Provider’s (if any).
	At execution of this Master Agreement
	Yes


	Party A and Party B
	The seal certificate or signature certificate (as applicable) for the representative director of the party and its Credit Support Provider’s (if any).
	At execution of this Master Agreement
	Yes


	Party A
	Annual Audited Consolidated Financial Statement of [Enron Corp.] [Party A’s Credit Support Provider] certified by independent public accountants
	Promptly following demand by Party B, but in no event later than 120 days after the end of each fiscal year of [Enron Corp.] [Party A’s Credit Support Provider] if such Financial Statement is not available on “EDGAR” or [Enron Corp’s][Party A’s Credit Support Provider’s]  home page on the World Wide Web at www.enron.com
	Yes

	Party A
	Quarterly Unaudited Consolidated Financial Statement of [Enron Corp.] [Party A’s Credit Support Provider]
	Promptly following demand by Party B, but in no event later than 60 days after the end of each of the first three fiscal quarters of each fiscal year of [Enron Corp.] [Party A’s Credit Support Provider] if such Financial Statement is not available on “EDGAR” or [Enron Corp’s][Party A’s Credit Support Provider’s] home page on the World Wide Web at www.enron.com 
	Yes

	Party B
	Annual Audited [Consolidated] Financial Statements of [Party B]  [and]  [Party B’s Credit Support Provider]  certified by independent public accountants
	Promptly following demand by Party A, but in no event later than 120 days after the end of each fiscal year of [Party B] [and][Party B’s Credit Support Provider]
	Yes

	Party B
	[Semi-annual] Unaudited [Consolidated] Financial Statement of [Party B] [and] [Party B’s Credit Support Provider]
	Promptly following demand by Party A, but in no event later than 60 days after the end of each of the first three fiscal quarters of each fiscal year of [Party B][and][Party B’s Credit Support Provider]
	Yes

	[Party B
	Legal opinion in form and substance satisfactory to Party A of Attachment 1 hereto
	At execution of this Master Agreement
	No]


Part 4.  Miscellaneous.
(a)	Addresses for Notices.  Section 12(a) is hereby amended to delete the following phrase from the second and third line thereof:  “(except that a notice or other communication under Section 5 or 6 may not be given by facsimile transmission or electronic messaging system)”.  For the purpose of Section 12(a) of this Agreement:
Address for notices or communications to Party A:

	Address: 


	Enron Japan Corp.




Attn:  Legal Department

	Facsimile No.:  (713) 646-4816
Telephone No.:  (713) 853-3300


A copy of any notice sent to Party A pursuant to Section 5 or 6 or Annex A must also be sent to:

(i) 	Enron Corp., Attention:  Corporate Secretary at 1400 Smith Street, Houston, Texas  77002 and facsimile no. (713) 853-2534, and 

(ii) 	Enron North America Corp., Attention:  Assistant General Counsel, Trading Group at 1400 Smith Street Houston, Texas 77002 and facsimile no. (713) 646-4818.








Address for notices or communications to Party B:

	Address: 
Street Address:
(for courier delivery) 

	_________________________
_________________________
_________________________
Attn.:  _________________________
	Facsimile No.:  	
Telephone No.:  	


(b)	Offices; Multibranch Parties.  The provisions of Section 10(a) will be applicable.  For the purpose of Section 10(c):  Party A is not a Multibranch Party and Party B is [not] a Multibranch Party [and may act through the preceding Offices].
(c)	Calculation Agent.  The Calculation Agent is Party A.
(d)	Credit Support Documents.  Details of any Credit Support Document, each of which is incorporated by reference in, and made part of, this Agreement and each Confirmation (unless provided otherwise in a Confirmation) as if set forth in full in this Agreement or such Confirmation:  [(i) Guaranty dated as of the date hereof by Enron Corp. in favor of Party B as beneficiary thereof in the form attached hereto as Exhibit A, ] [(ii) Guaranty dated as of the date hereof by ____________________ in favor of Party A as beneficiary thereof in the form attached hereto as Exhibit [A][B],] [and (iii) ISDA Credit Support Annex attached hereto as Annex A.
(e)	Credit Support Provider.  (i) Credit Support Provider means in relation to Party A, [none,]  [Enron Corp.,] and (ii) Credit Support Provider means in relation to Party B, [none][_______].
(f)	Netting of Payments.  Section 2(c)(ii) will not apply to all Transactions.
(g)	Governing Law.  This Agreement and each Confirmation will be governed by, and construed, interpreted, and enforced in accordance with, the substantive law of the State of New York (without reference to its choice of law doctrine).
(h)	Process Agent.  For the purpose of Section 13(c): Party A appoints as its Process Agent, [The Corporation Trust Company], having an office in [Wilmington, Delaware] on the date of this Agreement at [Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware 19801]; Party B appoints as its Process Agent,[_____________], having an office in [New York City] [                     ] on the date of this Agreement at [______________].
Part 5.  Other Provisions.
(a)	Conditions Precedent.  The condition precedent set forth in clause (1) of Section 2(a)(iii) shall not apply to payments owed by a party if the other party shall have satisfied in full all its payment obligations under Section 2(a)(i) and shall at the relevant time have no future payment obligations whether absolute or contingent, under Section 2(a)(i).
(b)	Representations.  Section 3 is hereby amended by adding at the end thereof the following Subsections (g), (h), and (i):
(g)	Line of Business.  (i) It is entering into this Agreement, including without limitation, any Credit Support Document to which it is a party and each Transaction, in conjunction with its line of business (including financial intermediation services) or the financing of its business; and (ii) WITH RESPECT TO ANY WEATHER-RELATED TRANSACTIONS: (A) IT HAS READ AND FULLY UNDERSTAND THE TERMS OF THE PROPOSED TRANSACTION; (B) IT IS ENTERING INTO THIS TRANSACTION TO HEDGE WEATHER RELATED RISKS ARISING IN THE ORDINARY COURSE OF ITS BUSINESS; AND (C) ACCORDINGLY, IT HAS A LEGITIMATE BUSINESS PURPOSE TO ENTER INTO SUCH TRANSACTION.
(h)	Customization and Creditworthiness.  The economic terms of this Agreement, any Credit Support Document to which it is a party, and each Transaction have been individually tailored and negotiated by it; the creditworthiness of the other party was a material consideration in its entering into or determining the terms of this Agreement, such Credit Support Document, and such Transaction.
(i)	No Reliance.  In connection with this Agreement, any Credit Support Document to which it is a party, and each Transaction:  (i) it is acting as principal; (ii) the other party is not acting as a fiduciary or financial or investment advisor for it; (iii) it is not relying upon any representations (whether written or oral) of the other party other than the representations expressly set forth in this Agreement and in such Credit Support Document; (iv) it has not been given by the other party (directly or indirectly through any other person) any advice, counsel, assurance, guarantee, or representation whatsoever as to the expected or projected success, profitability, return, performance, result, effect, consequence, or benefit (either legal, regulatory, tax, financial, accounting, or otherwise) of this Agreement, such Credit Support Document, or such Transaction; (v) it has consulted with its own legal, regulatory, tax, business, investment, financial, and accounting advisors to the extent it has deemed necessary, and it has made its own investment, trading, hedging, and other decisions based upon its own judgment and upon any advice from such advisors as it has deemed necessary, and not upon any view expressed by the other party; (vi) its decisions have been the result of arm’s length negotiations between the parties; and (vii) it is entering into this Agreement, such Credit Support Document, and such Transaction with a full understanding of all of the risks hereof and thereof (economic and otherwise), and it is capable of assuming and willing to assume those risks.
(c)	Reference Market-makers.  The definition of “Reference Market-makers” in Section 14 is hereby amended by deleting clause (b) thereof.
(d)	Definitions.  This Agreement, each Confirmation, and each Transaction are subject to the 1991 ISDA Definitions, as such definitions may be amended, supplemented, replaced or modified from time to time (collectively, the “Definitions”), each as published by the International Swaps and Derivatives Association, Inc. (“ISDA”), and will be governed in all respects by the Definitions (except that any references to “Swap Transactions” in the Definitions will be deemed to be references to “Transactions”).  The Definitions are incorporated by reference in, and made part of, this Agreement and each relevant Confirmation as if set forth in full in this Agreement and such Confirmation.  In the event of any inconsistency between the provisions of this Agreement and the Definitions, this Agreement will prevail.
(e)	Procedures for Entering into Transactions.  The parties hereby amend Section 9(e)(ii) by adding the following sentences at the end thereof:  “On or promptly following the Trade Date of a Transaction, Party A will send to Party B a Confirmation.  Party B will promptly thereafter confirm the accuracy of, or request the correction of, such Confirmation.  If any dispute shall arise as to whether an error exists in a Confirmation, the parties shall in good faith make reasonable efforts to resolve the dispute.  If Party B fails to accept or dispute the Confirmation in the manner set forth above within two Local Business Days after it was effectively sent to Party B, the Confirmation shall be deemed to correctly reflect the parties’ agreement on the terms of the Transaction referred to therein, absent manifest error.  The requirement of this Section and elsewhere in this Agreement that the parties exchange Confirmations shall for all purposes be deemed satisfied by a Confirmation sent and an acknowledgment deemed given as provided herein.”
(f)	Recording.  Each party consents to the recording, at any time and from time to time, by the other party of any and all communications between officers or employees of the parties, and waives any further notice of such recording.
(g)	Setoff.  
(A) 	Upon the designation or deemed designation of an Early Termination Date the Non-defaulting Party or the non-Affected Party (in either case, “X”) may, at its option and in its discretion, setoff, against any amounts owed to the Defaulting Party or Affected Party (in either case, “Y”) in Yen or any other currency by X or any Affiliate of X under this Agreement or otherwise, any amounts owed in 
	Yen or any other currency by Y to X or any of its Affiliates (irrespective of place of payment or booking office of the obligation) under this Agreement or otherwise.  The obligations of Y and X under this Agreement in respect of such amounts shall be deemed satisfied and discharged to the extent of any such setoff.  For this purpose, the amounts subject to the setoff to the extent necessary may be converted by X into the Termination Currency at the rate of exchange at which X, acting in a reasonable manner and in good faith, would be able to purchase the relevant amount of the currency being converted.  X will give Y notice of any setoff effected under this section as soon as practicable after the setoff is effected provided that failure to give such notice shall not affect the validity of the setoff.  If an obligation is unascertained, X may in good faith estimate that obligation and set-off in respect of the estimate, subject to the relevant party accounting to the other when the obligation is ascertained.  Nothing herein shall be effective to create a charge or other security interest.  This setoff provision shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise).
(B)  	Notwithstanding any provision to the contrary contained in this Agreement, the Non-defaulting Party or non-Affected Party, as the case may be, shall not be required to pay to the Defaulting Party or Affected Party any amount under Section 6(e) until the Non-defaulting Party or non-Affected Party receives confirmation satisfactory to it in its reasonable discretion (which may include an opinion of its counsel) that all other obligations of any kind whatsoever (whether pursuant to Specified Indebtedness as defined herein or otherwise) of the Defaulting Party or Affected Party to make any payments to the Non-defaulting Party or non-Affected Party or any of its Affiliates under this Agreement or otherwise which are due and payable as of the Early Termination Date hereof have been fully and finally performed.
(h)	LIMITATION OF LIABILITY.  NO PARTY SHALL BE REQUIRED TO PAY OR BE LIABLE FOR SPECIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL, OR INDIRECT DAMAGES (WHETHER OR NOT ARISING FROM ITS NEGLIGENCE) TO ANY OTHER PARTY; PROVIDED, HOWEVER, THAT NOTHING IN THIS PROVISION SHALL AFFECT THE ENFORCEABILITY OF SECTION 6(e) OF THIS AGREEMENT.  IF AND TO THE EXTENT ANY PAYMENT REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT IS DEEMED TO CONSTITUTE LIQUIDATED DAMAGES, THE PARTIES ACKNOWLEDGE AND AGREE THAT SUCH DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE AND THAT SUCH PAYMENT IS INTENDED TO BE A REASONABLE AND GENUINE PRE-ESTIMATE AND APPROXIMATION OF THE AMOUNT OF SUCH DAMAGES AND NOT A PENALTY.
(i)	Confidentiality.  The contents of this Agreement and all other documents relating to this Agreement, and any information made available by one party or its Credit Support Provider to the other party or its Credit Support Provider with respect to this Agreement is confidential and shall not be disclosed to any third party (nor shall any public announcement relating to this Agreement be made by either party), except for such information (i) as may become generally available to the public, (ii) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable law, order, regulation, ruling, or accounting disclosure rule or standard, (iii) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the non-disclosing party or its Credit Support Provider in making such disclosure, or (iv) as may be furnished to the disclosing party’s Affiliates, and to each of such person’s auditors, attorneys, advisors or lenders which are required to keep the information that is disclosed in confidence.
 [footnoteRef:14][(j)	Transfer.  Section 7 is hereby amended by adding the following Subsection (c): [14:  First draft of agreement should go out with this Transfer clause.  Insert the following clause in negotiation if there is no Enron Corp. Guaranty and Counterparty would like this provision to be bilateral.] 

	“(c)  Party A[and/or Party B][footnoteRef:15] may transfer its rights and obligations under this Agreement, in whole but not in part, to any Affiliate [so long as the obligations of such Affiliate are guaranteed by Enron Corp. [, with respect to Party A, and                        and The Mitsui Marine & Fire Insurance Co., Limited, with respect to Party B,][footnoteRef:16] pursuant to a guaranty substantially similar to the one provided on behalf of Party A[footnoteRef:17]] [and Party B][footnoteRef:18]  hereunder, provided that such transfer will not give rise to a Termination Event or an Event of Default.”] [15:  Insert when both parties have a Credit Support Provider and Transfer is to be bilateral]  [16:  Insert the parties Credit Support Provider]  [17:  Include this language when there is an Enron Corp. Guaranty]  [18:  Insert when Transfer bilateral] 

 [(j)	Transfer.  Section 7 is hereby amended by:  (i) adding in the third line thereof after the word “party,” the words “which consent will not be unreasonably withheld or delayed”; and (ii) adding the following at the end thereof:
	“For purposes of this Section, the non-transferring party’s withholding of consent to a proposed transfer will not be deemed to be unreasonable if, without limitation:  (i) an Event of Default, Potential Event of Default or Termination Event with respect to the transferring party or the proposed transferee will exist following such transfer; (ii) the creditworthiness of the proposed transferee is materially weaker than that of the transferring party immediately prior to such transfer, unless the transferring party provides a satisfactory guaranty or credit support to the non-transferring party (or if the transferring party has a Credit Support Provider and the transfer is to a party other than such Credit Support Provider, unless such Credit Support Provider provides a satisfactory Credit Support Document to the non-transferring party or its existing Credit Support Document remains in full force and effect); (iii) on the next succeeding Scheduled Payment Date, the non-transferring party will be required to gross up its payments to the proposed transferee or receive payments from the proposed transferee net of withholding or deduction that would not otherwise be required hereunder or under applicable law in the absence of the proposed transfer; (iv) the proposed transferee and its Credit Support Provider, if any, do not satisfy the criteria that the non-transferring party applies in deciding whether to offer or make an extension of credit or to enter into transactions similar to the Transactions subject to the proposed transfer; or (v) the proposed transfer would adversely affect the nontransferring party’s netting or setoff rights hereunder or under applicable law.”]
(k)	Applicable Rate.  The definition of “Applicable Rate” set forth in Section 14 is hereby amended by adding to the end of Subsection (b) of the definition after the word “Rate” the following provision:  “; provided, however, that if the payee is a Defaulting Party for purposes of Section 6(e), then the rate shall be the Non-default Rate.”
(l)	Severability.  If any term, provision, covenant or condition of this Agreement, or the application thereof to any party or circumstance, shall be held to be invalid or unenforceable (in whole or in part) for any reason, the remaining terms, provisions, covenants, and conditions hereof shall continue in full force and effect as if this Agreement had been executed with the invalid or unenforceable portion eliminated, so long as this Agreement as so modified continues to express, without material change, the original intentions of the parties as to the subject matter of this Agreement and the deletion of such portion of this Agreement will not substantially impair the respective benefits or expectations of the parties to this Agreement; provided, however, that this severability provision shall not be applicable if any provision of Section 1, 2, 5 or 6 (or any definition or provision in Section 14 to the extent it relates to, or is used in or in connection with any such Section) shall be so held to be invalid or unenforceable.
(m) 	Existing Transactions.  In the event that the parties have entered into Transactions prior to the date of this Agreement (collectively, the “Prior Transactions”), the parties agree that all such Prior Transactions shall constitute Transactions under and governed by this Agreement.  To the extent of any conflict between the terms and provisions of the Prior Transactions and the terms and provisions of this Agreement, the terms and provisions of this Agreement shall control.
[(n)	English Language.  The parties hereby have requested that this Agreement and the Schedule be drafted in the English language and that all present and future Confirmations be drafted in the English language.  

Part 6.  Additional Provisions For Commodity Derivatives Transactions.

(a)	The 1993 ISDA Commodity Derivatives Definitions, as amended, supplemented, replaced or modified from time to time, (the “Commodity Definitions”) are incorporated by reference in this Agreement and the relevant Confirmations with respect to “Transactions,” as defined by the Commodity Definitions, in commodities, except as otherwise specifically provided in the relevant Confirmation.  All terms used in this Part 6 that are not otherwise defined shall have the meanings given to them in the Commodity Definitions.

(b)	In lieu of Section 7.4(d) of the Commodity Definitions, the “Market Disruption Events” specified in Section 7.4(c)(i), (c)(ii), (c)(iii), (c)(iv), (c)(v) and (c)(viii) of the Commodity Definitions shall apply, except as otherwise specified in the relevant Confirmation.

(c)	Section 7.4(c)(viii) of the Commodity Definitions is hereby amended by the addition of the following at the end thereof:

	“For these purposes, a limitation of trading on any Commodity Business Day shall be deemed to be material only if the relevant Exchange establishes limits on the range within which the price of the Futures Contract may fluctuate in the first nearby month and the closing or settlement price of such Futures Contract on such day is at the upper or lower limit of that range.”

(d)	Section 7.5(e) of the Commodity Definitions is hereby deleted.

(e)	“Additional Market Disruption Events” shall apply only if so specified in the relevant Confirmation.

(f)	The following “Disruption Fallbacks” specified in Section 7.5(c) of the Commodity Definitions shall apply, in the following order, except as otherwise specified in the relevant Confirmation:

(i)	“Postponement”, with three (3) Commodity Business Days as the Maximum Days of Disruption;

(ii)	“Fallback Reference Price” (if the relevant parties have specified an alternate Commodity Reference Price in the Confirmation);

(iii)	“Negotiated Fallback” (provided that the reference in Section 7.5(c)(ii) to “fifth Business Day” shall be amended to be “twelfth Business Day”); and

(iv)	The Relevant Price will be determined and calculated as set forth in the definition of “Commodity-Reference Dealers”, however, notwithstanding any reference to the number of Specified Prices in such definition, Party A shall obtain in good faith quotations from two (2) leading dealers in the relevant market and the price for that Pricing Date will be the arithmetic mean of the Specified Prices.

(g)	For purposes of any Transaction in which paper or pulp is the relevant Commodity, the phrase "within 30 calendar days" in line 5 of Section 7.3 of the Commodity Definitions shall be replaced by the phrase "within 40 calendar days."

(h)	For purposes of any Transaction in which the relevant Commodity is traded in a market that is less liquid than other OTC derivatives markets, Party B recognizes that (i) such market is less liquid than other OTC derivatives markets; (ii) it may be more difficult for it to obtain quotations from a marketmaker or other dealer that is not a party to the Transaction and consequently to establish an independent value for the Transaction; (iii) any prices or terms quoted by Party A for entering into, modifying, or terminating a Transaction, although based upon what Party A believes to be a commercially reasonable valuation methodology, may be different than if this market were more mature and liquid; and (iv) any valuations which may be provided by Party A do not necessarily reflect Party A’s internal bookkeeping or theoretical model-based valuations of the Transaction and may reflect other factors, including without limitation the creditworthiness of a counterparty, costs of carry, use of capital, and profit.

[footnoteRef:19][Part 7.  Additional Terms for FX Transactions and Currency Option Transactions. [19:  Insert for FX transactions only.] 


(a)	Standard Terms and Conditions Applicable to FX Transactions and Currency Option Transactions.  Each FX Transaction or Currency Option Transaction outstanding at or entered into after the date hereof between the parties shall be expressly governed by this Agreement irrespective of any references in a Confirmation or otherwise to any other master agreements (e.g. FEOMA, IFEMA, ICOM, any specified terms and conditions).  In the event of any inconsistency between the provisions of this Agreement and the FX Definitions, this Agreement will prevail.

Where an FX Transaction or Currency Option is confirmed by means of exchange of electronic messages on an electronic messaging system or other document or other confirming evidence exchanged between the parties confirming such Transaction such messages, document or evidence will constitute a "Confirmation" for the purposes of this Agreement even where not so specified therein.

(b)	Incorporation of and Amendments to ISDA FX Definitions.  The 1998 ISDA FX and Currency Option Definitions (the "FX and Currency Option Definitions"), published by the International Swaps and Derivatives Association, Inc. are hereby incorporated by reference with respect to any "FX Transaction" and "Currency Option Transaction" as defined by the FX and Currency Option Definitions, except as otherwise specifically provided herein or in a Confirmation.

The following amendment is made to the FX and Currency Option Definitions:

Section 3 of the FX and Currency Option Definitions is hereby amended by the addition of the following as a new Section 3.4(c):

"Section 3.4(c).  Terms Relating to Payment of Premium.

(i)	Unless otherwise agreed in writing by the parties, the Premium related to a Currency Option Transaction shall be paid on its Premium Payment Date in immediately available funds.

(ii)	If a Premium is not received on the Premium Payment Date, the Seller may elect:  (1) to accept a late payment of such Premium; (2) to give written notice of such non-payment and, if such payment shall not be received within two Local Business Days of such notice, treat the related Currency Option Transaction as void; or (3) to give written notice of such non-payment and, if such payment shall not be received within two Local Business Days of such notice, treat such non-payment as an Event of Default under Section 5(a)(i).  If the Seller elects to act under clause (1) of the preceding sentence, the Buyer shall pay interest on such Premium in the same currency as such Premium from the day such Premium was due until the day paid at the Default Rate, as determined in good faith by the Seller; if the Seller elects to act under clause (2) of the preceding sentence, the Buyer shall pay all out-of-pocket costs and actual damages incurred in connection with such unpaid or late Premium or void Currency Option Transaction, including without limitation, interest on such Premium in the same currency as such Premium at the then prevailing market rate and any other costs or expenses incurred by the Seller in covering its obligations (including, without limitation, a delta hedge) with respect to such Currency Option Transaction."

(c)	Discharge and Termination of Currency Option Transactions.  Unless otherwise agreed, any Call Option or any Put Option written by a party will automatically be terminated and discharged, in whole or in part, as applicable, against a Call Option or a Put Option, respectively, written by the other party, such termination and discharge to occur automatically upon the payment in full of the last Premium payable in respect of such Currency Option Transactions; provided that, such termination and discharge may only occur in respect of Currency Option Transactions:

(i)	each being with respect to the same Put Currency and the same Call Currency;
(ii)	each having the same Expiration Date and Expiration Time;
(iii)	each being of the same style, i.e. either both being American Style Options or both being European Style Options;
(iv)	each having the same Strike Price; and
(v)	neither of which shall have been exercised by delivery of a Notice of Exercise;

and, upon the occurrence of such termination and discharge, neither party shall have any further obligation to the other party in respect of the relevant Currency Option Transactions or, as the case may be, parts thereof so terminated and discharged.  In the case of a partial termination and discharge (i.e. where the relevant Currency Options are for different amounts of the Currency Pair), the remaining portion of the Currency Option which is partially discharged and terminated shall continue to be a Currency Option Transaction for all purposes of this Agreement.]

[footnoteRef:20][Part 8.  Transactions Governed by FRABBA Terms. [20:  Insert for forward rate transactions only.] 


Any forward rate agreement into which the parties have entered and in respect of which the confirmation or other confirming evidence refers to or incorporates the British Bankers' Association London Interbank Forward Rate Agreements Recommended Terms and Conditions (1985 edition) ("FRABBA Terms") will be governed by this Agreement.  Any forward rate agreement into which the parties may enter and in respect of which the confirmation or other confirming evidence refers to or incorporates the FRABBA Terms will be governed by this Agreement in all circumstances except when the parties expressly agree otherwise.  Each such transaction will be deemed to be a Transaction and each such confirmation or other confirming evidence will be deemed to constitute a Confirmation for purposes of this Agreement.  Sections B, C and E and clauses, 1, 4, 5 and 6 of Section D of the FRABBA Terms are hereby incorporated by reference in this Agreement.  Those Sections are applicable only to transactions to which this provision relates and will prevail in the event of any inconsistency with any other provision of this Agreement.  In the event of any other inconsistency between the FRABBA Terms and this Agreement, this Agreement will govern.  Clauses 2, 3, 7, 8, 9 and 10 of Section D of the FRABBA Terms are not applicable to any transaction to which this provision relates.]

EXECUTED effective as of the date first written above.

	[ENRON JAPAN CORP.]


By:						
Name:						
Title:   Representative Director
Date:     					
	[COUNTERPARTYTHE MITSUI MARINE & FIRE INSURANCE CO., LIMITED]


By:						
Name:						
Title:	Representative Director
Date:     					



[[ATTACHMENT 1	FORM OF LEGAL OPINION (PARTY B)]
ANNEX A	ISDA CREDIT SUPPORT ANNEX, including Paragraph 13 thereto
EXHIBIT A	FORM OF GUARANTY (PARTY A)
EXHIBIT [A][B]	FORM OF GUARANTY (PARTY B)
/mnt/main-storage/datasets/enron-docs/doc/ISDA_Schedule_14.08.00mark_up.docPage 13

ATTACHMENT 1

LEGAL OPINION


[Letterhead of Counterparty’s Outside Japanese Legal Counsel]
[Date]
Enron Japan Corp.
[		]
[		]

Re:	Master Agreement between Enron Japan Corp. (“Enron”) and [Name of Entity] The Mitsui Marine & Fire Insurance Co., Limited (“Counterparty”)
Ladies and Gentlemen:
We are attorneys admitted to practice law in Japan, and we are generally familiar with the affairs of Counterparty.  We have examined and are familiar with (i) the documents relating to the creation, authorization, organization, existence, and operation of Counterparty, (ii) the ISDA Master Agreement, dated as of _______________, by and between Counterparty and Enron (together with the Schedule thereto, any other documents incorporated by reference therein or made a part thereof, [and any Credit Support Document to which Counterparty is a party,][footnoteRef:21] collectively, the “Swap Agreement”), (iii) the Confirmation, dated _________________, by and between Counterparty and Enron (the “Confirmation”) (the Swap Agreement and the Confirmation, collectively, the “Agreement”), (iv) all necessary documentation of Counterparty relating to its authorization, execution, delivery, and performance of the Agreement and any other documentation relating to the Agreement to which it is a party, and (v) such other records, documents, and instruments as we deemed advisable. [21:  In the event that Counterparty is executing a Credit Support Document, particularly a Credit Support Annex, additional opinions may be required in respect of matters such as (i) the creation and attachment of a valid, first priority, perfected, security interest, and (ii) the perfection and priority of such security interest.  The form and content of these opinions will vary given the relevant documentation, collateral type(s), and governing law.] 

Based upon the foregoing, we are of the opinion that:
1.	Counterparty is duly organized and validly existing under the laws of the Japan.
2.	Counterparty has the legal right and power to execute the Agreement and any other documentation relating to the Agreement to which it is a party, to deliver the Agreement and any other documentation relating to the Agreement that it is required by the Agreement to deliver, and to perform its obligations under the Agreement and any other documentation relating to the Agreement to which it is a party.
3.	All necessary action and all necessary determinations and findings to authorize Counterparty’s execution, delivery, and performance of the Agreement, and any other documentation relating to the Agreement to which it is a party or that it is required by the Agreement to deliver, have been taken and made.  
4.	The individual(s) executing and delivering the Agreement, and any other documentation relating to the Agreement to which Counterparty is a party or that it is required under the Agreement to deliver, are duly empowered and authorized to do so.  Counterparty has duly authorized, executed, and delivered the Agreement, and any other documentation relating to the Agreement to which it is a party or that it is required under the Agreement to deliver.
5.	Such execution, delivery, and performance do not violate, conflict with, or constitute a breach or default under, any law applicable to Counterparty, any provision of its constitutional documents, any order or judgment of any court or agency of government applicable to it or any of its assets, or any contractual restriction binding on or affecting it or any of its assets.  
6.	Counterparty is not in violation or breach of, or default under, any law applicable to Counterparty, any provision of its constitutional documents, or any order or judgment of any court or agency of government applicable to it or any of its assets, which could adversely affect (i) the Agreement or any other documentation relating to the Agreement to which it is a party or that it is required by the Agreement to deliver, (ii) the legality, validity, binding effect, or enforceability thereof, (iii) the ability of Counterparty to perform its obligations thereunder, or (iv) the financial condition or operations of Counterparty.
7.	All governmental and other consents, approvals, registrations, licenses, or exemptions that are required to have been obtained by Counterparty with respect to the Agreement, or any other documentation relating to the Agreement to which it is a party or that it is required by the Agreement to deliver, have been obtained and are in full force and effect, and all conditions thereof have been complied with.
8.	Assuming that they were governed by and construed in accordance with the laws of, and judicial decisions of the courts in, the Japan, the obligations of Counterparty under the Agreement, and any other documentation relating to the Agreement to which it is a party, constitute its legal, valid, and binding obligations, enforceable against Counterparty in accordance with their respective terms (subject to applicable bankruptcy, reorganization, insolvency, moratorium or similar laws affecting creditors’ rights.
9.	There is not pending or, to our knowledge, threatened against Counterparty (nor to our knowledge is there any basis for), any action, suit, claim, inquiry, investigation, or proceeding before any court, tribunal, governmental body, agency, official, or arbitrator that is likely to affect the legality, validity, or enforceability against Counterparty of the Agreement, or any other documentation relating to the Agreement to which it is a party, or Counterparty’s ability to perform its obligations under the Agreement or any other documentation relating to the Agreement to which it is a party.
10.	Counterparty is not entitled to claim immunity on the grounds of sovereignty or other similar grounds with respect to itself or its revenues or assets (irrespective of their use or intended use) from (i) suit, (ii) jurisdiction of any court, (iii) relief by way of injunction, order for specific performance, or for recovery of property, (iv) attachment of its assets (whether before or after judgment), or (v) execution or enforcement of any judgment to which it or its revenues or assets might otherwise be made subject to in any suit, action, or proceedings relating to the Agreement in the courts of any jurisdiction, and no such immunity (whether or not claimed) may be attributed to Counterparty or its revenues or assets.
11.	The Agreement and each Transaction thereunder do not constitute any kind of investment by Counterparty that is proscribed by any constitution, charter, law, rule, regulation, investment guideline or restriction, policy, government code, constituent or governing instrument, resolution, ordinance, order, writ, judgment, decree, or ruling to which Counterparty (or any of its officials in his or her respective capacity as such) or its property or revenues is subject.
12.	[No person, firm, corporation, entity, or association other than Counterparty may liquidate, borrow, encumber, or otherwise utilize the assets [(including, without limitation, the assets identified in [[track language regarding assets of Party B in Schedule)] of Counterparty.]

132.	The execution and delivery of the Agreement, or any of the documentation relating to the Agreement, will not result in the imposition of any tax, duty, or fee on Enron by any governmental or public board, body, agency, or other authority or instrumentality in Japan.
Very truly yours


