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As previously reported, on December 15, 2000 the U.S. Senate and House of Representatives passed the Commodity Futures Modernization Act of 2000 (H.R. 5660) (the “Act”).  The Act, which reauthorizes the Commodity Futures Trading Commission for five years, is expected to be signed into law by the President this week.
The Act provides significant new legal certainty for transactions in exempt commodities.  Exempt commodities essentially include all physical commodities other than agricultural commodities including, for example, energy products, metals and bandwidth.  The Act provides different levels of CFTC jurisdiction depending upon whether the transaction is not entered into on a “trading facility” or is entered into on an “electronic trading facility”.[footnoteRef:2]*   [2: * 	A “trading facility” is generally described as a facility where bids and offers may be executed between multiple participants.  Single dealer systems and similar systems that enable the participants to enter into bilateral transactions are not within the term “trading facility”.  An “electronic trading facility” is merely a trading facility that operates by means of an electronic or telecommunications network.  
] 

Not on A Trading Facility
The CFTC has limited jurisdiction with respect to any “contract, agreement or transaction in an exempt commodity” which is entered into between “eligible contract participants”[footnoteRef:3]** and is not entered into on a trading facility.  The CFTC retains antifraud authority.  Even that authority does not apply where both participants to the transaction are “eligible commercial entities”[footnoteRef:4]*** (unless one of the entities is an instrumentality, department or an agency of a State or local governmental entity).   In addition, the CFTC retains antimanipulation authority. [3: ** 	Eligible contract participants are very similar to the eligible swap participant definition in the current Part 35 of the CFTC’s rules.  It has been expanded to include individual with (continued)  . . .$5 million in assets who enter into the transaction for risk management purposes (in contrast to the $10 million asset requirement for eligible swap participants).
]  [4: *** 	“Eligible commercial entities” include most eligible contract participants (not investment companies, commodity pools, ERISA plans or individuals) who, in connection with their business, can make or take delivery of the underlying commodity; incur risk, in addition to price risk, related to the commodity; or provides risk management, hedging or market making services in the commodity or derivative agreements in the commodity.  Certain liquidity providers also are eligible commercial entities, including specified categories of hedge funds and collective investment vehicles.] 

On an Electronic Trading Facility
The CFTC’s jurisdiction is specifically limited where an “agreement, contract, or transaction in an exempt commodity” is entered into on a principal-to-principal basis between eligible commercial entities and is executed or traded on an electronic trading facility.  The CFTC retains antifraud and antimanipulation authority and can, if it determines that the electronic trading facility performs a significant price discovery function, require the electronic trading facility to disseminate price, trading volume and other trading data.  
An electronic trading facility relying on this exemption does not need to seek prior Commission approval before commencing operations.  Instead, it must notify the CFTC of its intent to operate, including in that notice its name and address, what it intends to trade, and certification that its principals are fit, that the facility will comply with the conditions for exemption and that it will notify the Commission of material changes in information previously provided.  The electronic trading facility also must provide the CFTC with access to the facility’s trading protocols, provide such reports regarding executed transactions as the Commission may from time-to-time request, maintain records for five years and be subject to CFTC special calls.  The electronic trading facility also must transmit CFTC subpoenas to foreign persons using the facility.  If the foreign person refuses to comply with a CFTC subpoena, the CFTC may instruct the electronic trading facility to deny further access to its system to the foreign person.
With respect both to transactions not executed on a trading facility and transactions executed on an electronic trading facility, the Act provides broad exemptions from state and local gambling and bucket shop laws.  The Act also provides that no transaction between eligible contract participants will be void, unenforceable or subject to rescission under any provision of federal or state law based solely on the failure of the transaction to comply with the terms of the exemption.
*	*	*
It is worth noting that while the Act broadly follows the recommendation of the President’s Working Group on Financial Markets (“PWG”), the legal certainty provided for physical commodities goes beyond the recommendations of the PWG.  Specifically, the PWG was not prepared to provide relief for physical commodity transactions on electronic trading facilities.  The relief provided represents a significant improvement on those recommendations and should allow important innovation and growth in this area without undue interference from the CFTC.
This summary memorandum necessarily does not detail every aspect of even these provisions of the Act.  For a broader description of other provisions of the Act, we will be preparing and circulating a memorandum in the near future.
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