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ENRON COMMUNICATIONS, INC.

SURVEY OF THE LAWS OF FRANCE
REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH TRADING POINTS




[bookmark: __RefHeading___Toc469808451]INTRODUCTION

Enron Communications, Inc. ("ECI") has asked that we provide responses to the questions set out in the Survey of the Laws of France regarding Trading of Bandwidth and Establishment of Bandwidth Pooling Points (the "Survey Questionnaire", attached as the Annex to this Report), in connection with the establishment of a forward commodity market for the trading of telecommunications bandwidth.

[bookmark: __RefHeading___Toc469808452]SCOPE OF SURVEY

[bookmark: __RefHeading___Toc469808453]Introduction 

We have conducted the survey of the laws of France in accordance with the Survey Questionnaire, and on the basis of our review of the documents and information provided by ECI.  This Report sets out our responses to the Survey Questionnaire. 

This Report should be used by ECI solely for its use in connection with the establishment of a market for trading telecommunications bandwidth and ECI should not rely on it for any other purpose.  

[bookmark: __RefHeading___Toc469808454]Extent of survey

You have discussed with our London office the extent of the legal survey which Clifford Chance were to perform and it has been agreed that the survey should be conducted by Clifford Chance with the following guidelines in mind:

(a)	You have confirmed that you do require us to provide responses to questions in the Survey Questionnaire on taxation, but you do not require us to advise on accounting or other financial aspects or implications of the survey questions.

(b)	You have confirmed that you do not wish us to review or advise on any financial services or securities law regulatory aspects of the Proposal, except insofar as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in France. 

(c)	You have confirmed that you do not wish us to discuss any aspects of the Proposal with relevant regulators in France, including on a "no-names" basis.

The survey responses have been prepared on the basis of the information contained in the Documents, and we have assumed that the Documents contain all factual information which has a bearing on the questions in the Survey Questionnaire.  In addition, many of the survey questions are very general in nature and therefore, of necessity, the relevant responses are also general.  More specific analysis may be required once ECI has identified its preferred approach for the Proposal.

The Documents include materials which are not governed by French law. We have not advised on the laws of any jurisdiction in this Report other than those of France which are in effect at the date of this Report.  

[bookmark: __RefHeading___Toc469808455]Interpretation

In this Report, the following words and expressions have the meanings set out below (and as set out in the Survey Questionnaire):

"Bandwidth" means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fibre optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.  

Please note, though, that from the descriptions in the Documents, we have, in addition, assumed that the Bandwidth will be provided as an unswitched point-to-point link across some form of terrestrial or submarine cable or fibre, and not, for example, by way of satellite transponder or microwave fixed link.  We have, nonetheless, highlighted some additional telecommunications regulatory issues that might arise if Bandwidth is provided using radio frequencies rather than via fixed line systems.

"CPT" means the Post and Telecommunications Code.

"Documents" means the Survey Questionnaire (including the annexed Master Agreement and GTCs) and the paper copy of the Enron "Market Starter Kit".

"GTCs" means the General Terms and Conditions for Bandwidth Trading appended to the Survey Questionnaire.

"Master Agreement" means the Master Agreement for Bandwidth Trading appended to the Survey Questionnaire.

"Pooling Point" means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (collectively termed a "Pooling Point Developer"), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such telecommunications networks, equipment, facilities or circuits.

"Proposal" means the Transactions and establishment of Pooling Points, as described in the Documents.

"Segment" means the electronically continuous path between two geographical reference points.

"Transaction" means a transaction between ECI and a third party (the "Local Counterparty") for the sale or purchase of a specified quantity of Bandwidth over a Segment for a specified duration of time for physical delivery in return for monetary consideration.

Terms defined in the Master Agreement and/or GTCs have the same meanings (where capitalised) in this Report.

[bookmark: __RefHeading___Toc469808456]EXECUTIVE SUMMARY

This executive summary highlights those issues identified by the legal survey which we consider, in our absolute discretion, may be of particular interest to ECI, having regard to the Documents.  

[bookmark: __RefHeading___Toc469808457]Telecommunications Regulation

To conduct the Transactions, neither ECI nor the Local Counterparties are required to obtain any kind of telecommunications licence unless they (i) establish and operate a network available to the public in France or (ii) provide voice telephony services to the public in France. 

Pooling Points may be construed as equipment that will interconnect to a public network. If so, they must be tested for conformity with the "Essential Requirements" set out in the CPT.  Moreover, the Pooling Point Developer must respect the technical requirements imposed by the French telecommunications regulatory authority (the ART), notably those relating to interconnection interfaces. 

ECI and Local Counterparties must comply with French data protection rules which may be applicable to ECI, Local Counterparties, Pooling Point Developers should they collect and process personal data.

[bookmark: __RefHeading___Toc469808458]Financial Services Regulation

It is unlikely that the Proposal would contain any features characteristic of a financial market or exchange. ECI may, when entering into Transactions, nevertheless be considered to be supplying "investment services". Should such analysis be confirmed following discussions with the Bank of France, ECI would need to be duly licensed as an "investment service provider" to enter into the Transactions.

[bookmark: __RefHeading___Toc469808459]Tax Regulation

Depending on the activities carried out in France by ECI, its Local Counterparties, the Pooling Point Developers and the Network Operators, there is a risk that they would be considered by the French tax authorities as having a fixed place of business or a permanent establishment in France, thus triggering liability for French corporation tax.  

As regards the VAT treatment of the Transactions, it is unclear as a matter of French Law whether the Transactions should be viewed as contracts for the supply of services or of telecommunications services.  This distinction would affect the application of VAT to the Transactions.  ECI may need to request a ruling in writing from the French taxation authorities in order to clarify this point.  Such a ruling may take several months.

[bookmark: __RefHeading___Toc469808460]SECTION 1 - BANDWIDTH TRADING TRANSACTIONS

[bookmark: __RefHeading___Toc469808461]Assumptions

You have asked us to assume for the purposes of this Section that:

each Local Counterparty is either incorporated, or has a branch or other presence, in France;

ECI is not incorporated in France and does not have a branch or other presence in France;

either or both of ECI or the Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits or providers of telecommunications services located in France or elsewhere;

occasionally representatives of ECI may visit potential or actual Local Counterparties in France with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;

the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of France; and

the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entitles or financial institutions, but they will not be individuals.

Moreover, we understand and assume, based on the information contained in the Documents, that Bandwidth will not include the provision of any public telephony services.  "Public telephony service" may be defined as the commercial provision to the public of a service consisting of the conveyance of direct, real-time voice telephony between public switched telephone networks to mobile or fixed users.

[bookmark: __RefHeading___Toc469808462]Section 1A: Licensing and Organisation 

As you have highlighted telecommunications regulation as a key area of concern and interest, we have included in the Report a short section setting out a brief overview on the telecommunications regulatory regime in France.

Overview of telecommunications regulations in France

The framework for the licensing and regulation of telecommunications in France is set out in the Telecommunications Act 1996, amending the CPT, which implemented the European Union directives calling for the liberalisation of telecommunications markets. 

The national regulatory authority, the ART, shares regulatory responsibility with the Minister of Telecommunications and is consulted on legislative and regulatory initiatives relating to telecommunications. It has the power to adopt rules concerning the operation of networks, the provision of services, the terms and conditions of interconnection, the interoperability of networks and terminals, the portability of terminals, and the proper use of frequencies and telephone numbers

The ART reviews applications for licences to be issued by the Minister of Telecommunications. In connection with its duty to verify compliance with licensing conditions, the ART can impose administrative and financial sanctions on network operators or service providers. Such sanctions include total or partial suspension of an operator's licence, and reduction of the duration or revocation of the licence. In addition, the ART has the power to arbitrate disputes regarding interconnection, and can act as a conciliator in other types of disputes between carriers.
Pursuant to Article L. 32-1 I 1° of the CPT, telecommunications activities must be conducted in accordance with authorisations granted and declarations made pursuant to the CPT.  These must be granted or made in an objective, transparent, proportional and non-discriminatory manner.

The Telecommunications Act distinguishes two types of carriers: 

· Carriers which establish and operate (or solely operate) a network available to the public. Such carrier must be granted a licence by the Minister of Telecommunications a licence under Article L. 33-1 of the CPT. The licence is delivered for 15 years.

Operators of networks available to the public must meet requests for interconnection from other public network operators and from public voice telephony providers on objective, transparent and non-discriminatory terms and conditions. A copy of the interconnection agreement is sent to the ART, who has the power to request changes in order to ensure the equality of competitive conditions or the interoperability of services.

· Carriers which establish an independent network. Such carrier must obtained a licence under L. 33-2 of the CPT, which is granted by the ART on the basis of a recommendation made after the review of the licence application by the ART.

However, no licence is required for the establishment of (i) internal networks, (ii) telephone booths that are not installed on the public way, (iii) local independent networks, other than radio networks, less than 1,000 meters in length, and (iv) low power and short range radio electronic facilities, as well as radio facilities not using frequencies specifically assigned to their user.

The two types of carriers are not regulated differently. In both cases:

· licences may only be refused under the limited conditions (protection of public order, needs of national defence or public security, technical constraints inherent in the availability of frequencies, technical or financial incapacity of the applicant to meet its licensing obligations, previous penalties imposed against the applicant under the CPT);

· the carriers are subject to the supervisory jurisdiction of the ART;

· the licences may only be refused under limited conditions (i.e. the protection of public order or the needs of national defence or public security, technical constraints inherent in the availability of frequencies, technical or financial incapacity of the applicant to meet its licensing obligations, previous penalties imposed against the applicant under the CPT).

Public voice telephony licences (i.e. licences permitting the supply of direct, real-time, voice telephony services between public switched telephone networks for mobile and/or fixed users) are issued by the Minister of Telecommunications. The provision of telecommunications services other than voice telephony to the public, e.g. data services, is unrestricted. and therefore no further authorisation is needed subject to the service provider complying with the “Essential Requirements” and with national defence and public security requirements.

Please note that, if the operator intends to set up its own infrastructure in order to offer all or part of the services, a single authorisation is delivered for both (i) the provision of the telephone service (Article L. 34-1), and (ii) the setting up of the public network (Article L. 33-1).

The CPT prohibits the granting of a licence relating to a network using radio electronic frequencies to a company where more than 20% of its share capital are held by foreign nationals. Also, no foreign national may enter into a transaction which would result in the holding by foreign nationals of more than 20% of the share capital or the voting rights at the annual general meeting in a licensed company. Furthermore, specific rules apply to public network operators which enjoy a substantial share of the market.

(a)(i)	How would the Transactions fall to be examined or categorised under the telecoms regulatory regime in France and what would be the impact of such categorisation?

According to Article L. 32 1° of the CPT: 

· "Telecommunications" means any form of transmission or reception of signs, signals, text, image, sound or other information, by wire, optical fibre, radio or other electromagnetic means. 

· "Telecommunications network" means any form of installation or group of installations which ensure either the transmission or the transmission and routing of telecommunications signals, and the associated exchange of the control and operational information, between network termination points.

· "Public network" means a telecommunications network established or used for the provision of public telecommunications services.  

· "Independent network" means a telecommunications network intended for private or shared use.  An independent network is considered to be privately used when it is reserved for the sole use by the private individual or corporate entity which established it.  

· "Telecommunications service" means a service including the transmission or routing of signals or a combination of these functions using telecommunications processes.  Entertainment communications services are not subject to this provision in so much as they are governed by the Freedom of Communication Act n°80-1067 of 30 September 1986.

· "Public telephony service" means the commercial provision to the public of a service consisting in the conveyance of direct, real-time voice telephony between public switched telephone networks for mobile and fixed users. 

Telecommunications activities can be carried out freely in France, provided such activities comply with the terms and conditions of any applicable licences and declarations (which must be granted or made in an objective, transparent, proportional and non-discriminatory manner, Article L. 32-1 of the CPT).

The Transactions would only require a licence or a declaration to the extent that they involve:

· the establishment and operation of a network available to the public (Article L. 33-1 of the CPT);

· the establishment of an independent network (article L. 33-2 of the CPT);

· the provision of public telephone services (Article L. 34-1 of the CPT); or

· the provision of public telecommunications services using radio frequencies (Article L. 34-3 of the CPT).

As we understand the Transactions, however, only quantities of Bandwidth are traded. Therefore, no public or independent network need be established or operated to carry out the Transactions, and the Transactions would not entail the provision of either public telephony services or  public telecommunications services using radio frequencies.  On these assumptions, no licence or declaration would be required in France to enter into the Transactions.

Therefore, Transactions would not fall within any "category" under the telecommunications regulatory regime and would be regarded simply as commercial contracts subject to the French contractual law (loi de police). 

(a)(ii)	What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?

Assuming that neither ECI nor the Local Counterparty establishes and operates a public or independent network, nor provides public telephone services to the public or public telecommunications services using radio frequencies, no telecommunications licence would be required by either party.

However, in the event that (i) the Bandwidth is provided across a public or independent network established and operated by either ECI or Local Counterparty, or (ii) ECI or Local Counterparty uses that network to provide public telephony services, then that party would be required to obtain a licence. 

Types of licence

Three types of telecommunications licences in France can be granted:

· A licence under Article L. 33-1 of the CPT for the setting up and operation of a network available to the public (i.e. any telecommunications network established or used for the provision of telecommunications services to the public).

· A licence under Article L. 33-2 for the establishment of an independent network.

Pursuant to Article L.33-3 of the CPT, no licence is required for the establishment of (i) internal networks, (ii) telephone booths that are not installed in public places, (iii) local independent networks, other than radio networks, less than 1,000 meters in length, and (iv) low power and short range radio electric facilities, as well as radio facilities not using frequencies specifically assigned to their user. 

· A licence under Article L. 34-1 for the provision of telephony services to the public. 

Pursuant to Article L.34.2 of the CPT, the provision of public telecommunications services other than the voice telephony services (e.g. data services) is unrestricted.  Therefore, for such services, no further authorisation is needed, subject to the service provider complying with the “Essential Requirements” set out in Article L. 32 12° of the CPT and with national defence and public security requirements. According to the CPT, the Essential Requirements are the requirements to be met, in the public interest, to guarantee user safety, the safety of employees of telecommunications network operators, network security and protection, the exchange of the associated control and operational information, as well as, where required, the proper use of the radio spectrum, the interoperability of services and terminal equipment, data protection, environmental protection and the fulfilment of planning requirements. 

· A licence under article L. 34-3 of the CPT, for the provision of public telecommunications services using radio frequencies. If the operator intends to set up its own infrastructure in order to offer all or part of the above services, a single authorisation is delivered for both the provision of the telephone service and the setting up of the public network.

A person commits a criminal offence who:

· establishes public or independent networks without a licence;

· provides public telephone services without licence; or

· causes interference to the radio transmissions of a licensed service, or uses a radio frequency or infrastructure without a licence or a certificate of conformity.

Procedure

All licences other than the L.33-2 licence for independent networks are granted by the Minister of Telecommunications.   The L. 33-2 independent network licence is granted by the ART on the basis of a recommendation made after the review of the licence application by the ART.  Licences may only be refused for the following limited reasons:

· The protection of public order or the needs of national defence or public security.

· Scarcity of frequencies.

· Technical or financial incapacity of the applicant to operate its (independent or public) network or provide public telephony services.  

· Articles of the CPT.  Such articles provide for criminal sanctions for their breach. 

Licences are granted on the basis of a list of technical and operational conditions imposed contractually onto the operator (i.e. the "cahier des charges" which is attached to the Arrêté authorising the applicant to operate a public network). Such obligations include, inter alia, the conditions under which the new operator will contribute to the cost of universal service, obligations intended to foster free competition and conditions necessary to ensure the equivalent of treatment of international operators. 

(a)(iii)	Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?

As mentioned above, the Transactions per se would not require any type of licence, but ECI and/or Local Counterparty would be required to obtain a licence if they (i) establish and operate a public or independent network, (ii) provide telephony services to the public, or (iii) provide public telecommunications services using radio frequencies. 

(b)	Which other elements of the telecoms regulatory regime in France would effect the Transactions between ECI and the Local Counterparty? For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/ interoperability or technical interfacing which would affect the Transactions?

ECI and/or Local Counterparty would as a telecommunications service provider be required, together with their personnel, to comply with Article L. 32-3 of the CPT which requires respect for the secrecy of communications.  According to the French Penal Code, if ECI or the Local Counterparty intercepts, embezzles, uses, discloses any communication by way of telecommunications means, it may face a penalty of FF 1 500 000 (Articles 226-15 and 226-24 of the French Criminal Code).

Assuming that neither ECI and/or Local Counterparty establish and operate a public or independent network or provide public telecommunications services, no other elements of the telecoms regulatory require in France would affect the Transactions.  However, we would strongly recommend that ECI contact the ART to obtain their views on the Transactions and their "categorisation" under the French regulatory regime.

The establishment of a forward commodity market for the trading of telecommunications bandwidth does not appear as yet to have been contemplated by the ART, and it is likely that the ART would conduct a very close survey of such business in order: (i) to ensure that the creation of such market does not have any adverse effect on the French end-users (and especially on French consumers) and (ii) to study the applicability of French licensing rules described above to the Transactions.

(c)(i)	Are different licences necessary in France for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI and the Local Counterparty as parties to the Transactions fall into?

Different licences are required for network operation and service provision.  Thus, there are two main types of licences which may be granted by the Minister of Telecommunications: (i) a licence under Article L. 33-1 of the CPT for the setting up and operation of a network available to the public and (ii) a licence under Article L. 34-1 for the operation of a public telephony service (see paragraph (a)(ii) above). 

ECI and the Local Counterparty would not merely by virtue of the Transactions fall within any of the categories.  Therefore, unless they otherwise operate a public network or provide telephony services to the public, no licence would be required.

(c)(ii)	Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecoms regulatory regime in France?

We have understood "status" in this context to refer to whether ECI or the Local Counterparty is licensed.  The status of the parties to the Transaction would not affect the terms of trade under the telecommunications regulatory require in France. 

(c)(iii)	Is either of the above two positions altered if the ownership of the facility and the operation of it are not done by one and the same entity?

The CPT requires that a Licence under L. 33-1 be obtained only when the entity establishes and operates a network.  The ART considers that, when an entity solely establishes (but does not operate) a network, no licence is required.   In contrast, if an entity operates a network using circuits or dark fibre leased from a third party, it is regarded as if it had itself established that a network and therefore a L. 33-1 licence would be required.

However, the mere fact that the ownership of the facility and the operation of it are not done by one and the same entity would not affect the terms of trade and would not make either ECI or Local Counterparty subject to any licensing requirement.  

(d)(i)	Are there any other licences, permits, consents or other governmental approvals required in France in order for ECI to enter into the Transactions with the Local Counterparties?

Other than those described above and the "investment service provider licence" (see below paragraph (f)), there  are no other licences, permits, consents or approvals which would be required by ECI in order to enter into the Transactions with the Local Counterparties. 

(d)(ii)	Would ECI (or any of its personnel) need to be licensed (i) to visit France to market Transactions to Local Counterparties and/or (ii) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in France?

· ECI's personnel. Neither ECI nor its personnel need to be licensed to visit France to market the Transactions to Local Counterparties. However, ECI might be considered to have a "permanent activity" in France for tax purposes if members of its US personnel market the Transactions to Local Counterparty on a regular basis. It is not clear where the line would be drawn between having a permanent activity in France compared simply to being on business travel.  Both the length of each visit and their frequency are taken into consideration. For example, if members of ECI's US personnel were to visit France more than three months a year, ECI would probably be regarded has having established a permanent activity in France and its visiting US personnel may be required to obtain work permits. 

· Transactions.  Neither ECI nor any of its personnel need to be licensed for ECI to buy or sell Bandwidth from or to Local Counterparties in France. 

· Financial aspects. Subject to our comments under paragraph (f)(i) below, we think there are strong arguments for the financial sector rules on marketing and solicitation being disapplied to the Transactions.

(d)(iii)	Would Local Counterparty (or any of its personnel) need to be licensed in France to buy or sell Bandwidth from or to ECI and/or other Counterparties? 

Based on the assumption that Local Counterparty is either incorporated, or has a branch or other presence in France, neither Local Counterparty nor any of its personnel need to be licensed in France to buy or sell Bandwidth from or to ECI and/or other Counterparties. 

(e)(i)	Under local law in France, would ECI or the Local Counterparty be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty? 

Neither ECI nor the Local Counterparty are bound to provide periodic reports or information unless they establish and operate a network available to the public or provide telephony services to the public. In those cases only, the Minister of Telecommunications and the Chairman of the ART may require ECI and/or Local Counterparty (as applicable) to co-operate with inquiries and to provide any information or documents to ensure that they comply with their regulatory obligations.

Depending on the outcome of the proposed discussions with the Bank of France referred to in paragraph (f)(i) below and the precise regulatory status chosen as a result, periodic reports or information may need to be provided to the Conseil des Marchés Financiers ("CMF", i.e. financial market council) / and/or the Banking Commission.

(e)(ii)	Would ECI or Local Counterparty be subject to any form of governmental regulation in France in respect of Transactions between them and, if so, what?

We are not aware of any other governmental regulation in France which would affect ECI or Local Counterparty in respect of Transactions between them (other than that described in paragraph (a) above and paragraph (f) below). 

(f)(i)	Would the trading of Bandwidth by of the Transactions be construed as a financial or securities market or exchange in France and, if so, why?

The question of what constitutes an exchange or financial market is not clear under French law and there are no definitions as to what constitutes a financial exchange or market or any definitive explanation of what is required in order to become a financial market or an exchange.

The Financial Sector Modernisation Act 1996 ("MAF Act") however, contains a procedure for becoming a "financial instruments regulated market" (a "Regulated Market", sections 41 et seq.), although the MAF Act gives no explanation of what constitutes an exchange.

To be recognised as a Regulated Market, a financial instruments market must ensure regular trading and the rules enacted by the market must inter alia include: (i) membership requirements and listing requirements, (ii) rules governing the organisation of trading, (iii) conditions under which trading in one or more financial instruments may be suspended, and (iv) rules for the recording and publicising of trades.  Such rules would be subject to approval by the CMF.

There is, however, no requirement for an entity which creates and/or enforces the rules listed in (i) to (iv) above to apply for Regulated Market status.

Subject to the results of any discussions with the Bank of France, we are nevertheless of the view that the entering into Transactions by ECI may be characterised under French law as the "provision of financial services" in France, triggering the need for the relevant "market undertaking" to obtain investment service provider status.

Even if Bandwidth is not characterised as a "commodity" within the meaning of section 3-4° of the MAF Act, we believe that the Transactions may be categorised as "forward market instruments" within the meaning of section 3 (last sentence) of the MAF Act and therefore constitute "financial instruments" as defined by French law.

According to section 4(c) of the MAF Act, trading for ones own account over financial instruments constitutes the supply of financial services.

According to section 21 of the MAF Act, no one other than an investment service provider may supply investment services to third parties (e.g. the Local Counterparties) as its usual business.

The provision of investment services other than as an "investment service provider" is a criminal offence.  

It should be noted that ongoing discussions between ISDA and the Bank of France on the "own account trading" over financial instruments by non-EU entities may be relevant.  In respect of the Proposal, the only way to clarify this issue would be to discuss the Proposal directly with the Bank of France.

We understand that brokerage activities may be carried out in the future by other financial traders.  Such brokers would be viewed as providing "financial services" and therefore would need to be licensed as "investment service providers".

We have not discussed the procedure whereby an entity obtains authorisation to carry on investment business in France, as you have asked not to consider this for the purposes of this Report.

The BTO would not be characterised as a "market undertaking" as defined by section 40 of the MAF Act 96.  From a French law perspective, we do not believe that BTO may be viewed either as a financial market or exchange or as an investment service provider.

Neither do we believe that the Pooling Point Administrators would be viewed as a "clearing house" within the meaning of section 47-I of the MAF Act or that it would be considered as providing financial services as defined by the MAF Act. Indeed, as its activities are essentially performed outside France, should not fall within the ambit of French financial regulation.

The fact that the Posting Point Developer has a presence in France should not, in our view, trigger any financial market or exchange/investment service provider related issue.

(f)(ii)	If it would be so construed, which market supervisory body, if any, in France would regulate the Bandwidth market and which rules would apply?

The supervising body responsible for Regulated Markets and investment service providers is the CMF.   The Banking Commission may in addition be involved in such supervisory activity.

Alongside with the rules governing Regulated Markets briefly set out in paragraph (f)(i) above, investment service providers, depending on their precise regulatory status, must comply with various rules (including conduct rules). The philosophy behind the French conduct of business rules (Section 58 of the MAF Act, as implemented by Part III of the General Regulation of the CMF) may be summed up in two principles: ensuring market integrity and protecting clients' interests.  This latter principle is particularly relevant in a brokerage architecture.

[bookmark: __RefHeading___Toc469808463]Section 1B: Capacity and Authority 

Under local law in France, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?   

· Corporations. Vis à vis third parties, the legal representatives of a corporation may validly enter into the Transactions provided both that the Transactions fall within the scope of the statutory purpose of the corporation, and that the Transaction is concluded on behalf of the corporation.

In general, the legal representatives of a corporation may be liable if they conclude any act which falls outside the scope of the statutory purpose of the corporation.  Furthermore, the corporation can declare such act invalid in court.

However, if the Local Counterparty is organised as a joint-stock company (Société Anonyme) or limited liability company (Société à Responsabilité Limitée), the company will remain bound by any act of its legal representatives falling outside the scope of its statutory purpose, unless it can prove that the other party knew or ought to have known that the contract was outside its statutory purpose.

If the Local Counterparty is not incorporated in France, the authority of its legal representatives must be examined according to the law of the place of its incorporation, even for acts concluded in France (Cass. 1er Civ. 8 December 1998).

· Public Bodies. Any Transaction concluded by public bodies is void if such Transaction is beyond the capacity of such public bodies as defined by statute.  Indeed, such statute provides for the field of activity of the public entity, i.e., under French administrative law, a public body may not enter into a contract which has an object beyond its scope of activity as defined in the applicable statute.  Moreover, public bodies must comply with administrative law applicable to entry into the Transactions, e.g. compliance with applicable procedures, approval of competent authorities etc.  

Pursuant to such rules, public bodies may freely conclude contracts with a value not in excess of 300.000 FF per year.  For contracts worth between 300.000 FF and 700.000 FF, public bodies must  negotiate and conclude the Transactions pursuant to a competitive process.  For transactions worth in excess of 700.000 FF, public bodies must comply with specific rules applicable to call for tenders, i.e. public procurement procedures.  All figures above are expressed exclusive of VAT.  

In any event, the Transactions would be enforceable as of the date of its transmission to the authority in charge of the control of such public body, i.e. the Préfet.  Indeed, the Préfet. Is in charge of the control of the contracts concluded by the public body established in its "département" (French administrative region). 

(b)	Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?

It is not necessary that the organisational documents of the Local Counterparties empower them to enter into the Transactions and/or the Master Agreement or GTC, provided that the Transaction does not fall outside the scope of its statutory purpose (see our comments under paragraph (a) above.

(c)	Will any additional corporate action be necessary or advisable in order for ECI to be assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?

It is advisable for ECI to request a copy of the by-laws of the Local Counterparties as well as confirmation of the capacity of the person entering into a Transaction (i.e. documents evidencing the power and authority of the representatives of the Local Counterparty, such as a resolution of the board).
	
(d)(i)	Pursuant to the requirements of local law in France, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, France? 

There is no requirement under French law for the ECI contracting entity to be incorporated, or otherwise located, in France.

(d)(ii)	If it would be so required under local law in France, please specify what type of entity ECI would be required to establish in France. 

There is no requirement under French law that ECI establish an entity in France, nor does French law in general restrict the type of entity ECI must establish.

However, obviously the ECI entity should be organised as a company, as opposed to an association which is not permitted to generate any profit which could be distributed to its partners.
 
(d)(iii)	If ECI established such an entity in France to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of this Memorandum change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity? 

Our responses to Section 1A of the Survey Questionnaire would not change if ECI established such an entity in France. Please note, however, that: 

· specific ownership rules apply to licensed operators owned directly or indirectly by non E.U. entities (see Section 3B(g) below); and 

· direct investment of a non E.U. entities in France in "sensitive" sectors needs the prior authorisation of the French Finance and Economy Minister.  The telecommunications sector has not to date been declared a "sensitive" sector.

[bookmark: __RefHeading___Toc469808464]Section 1C: General Contractual Terms and Formalities

(a)(i)	Does local law in France contemplate some form of an economic re-opener?  

An economic re-opener is not implied by French law and must therefore be set forth expressly in the contractual terms relating to a Transaction, i.e. in the Master Agreement or in the GTCs, in the form of a "hardship" clause. 

Nevertheless, under French law, the parties are required to negotiate in good faith any amendments to agreed contractual terms. Therefore, the proposed amendments must be serious and be presented within a reasonable period of time. The contract may contain a clause which provides for a mediator, judge or professional body to oversee the renegotiations.

In relation to public law contracts, however, the Conseil d'Etat (the French administrative Supreme Court), has developed a different approach. In order to protect the interests of public entities, the Conseil d'Etat, in the event of a modification to the economic balance of the contract, has held that public contracts may be amended or terminated if such termination is in the public interest, but in all such cases the contracting party must be compensated. 

(a)(ii)	Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in France that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in France?

· Obligations de moyens / de résultat.  There are two types of contract in the French legal system.  Under the first type, the parties are only bound to exercise reasonable care in the performance of their obligations. Thus, their obligations would be limited to taking the measures which a reasonable man (bon père de famille) would take to achieve the purpose of the contract (obligation de moyens). The second type of contract is one in which the parties' obligation is not simply to show due diligence, but to achieve the result which they have promised (obligation de résultat). The obligation de résultat, however, is also not absolute. A party can escape liability by showing that his failure to produce the result promised is due to a cause beyond his control (cause étrangère). 

The essential difference between the two types of obligation lies therefore in the burden of proof.  In both cases, the burden of showing that the defaulting party has not performed his obligation lies on the other party, but since in an obligation de moyens the failure to take care is an essential element in the non-performance, the burden of proof of fault lies on the other party, whereas in an obligation de résultat the other party has only to show that the result has not been achieved and it is then for the defaulting party to show a cause étrangère.

One of the most important difficulties that arises from this distinction is that of determining within which category a contract falls. In essence, the character of the obligation depends on the "nature" of the contract, and this is treated as a question of law.  In spite of a multitude of cases, however, case law offers no clear principle.  The most commonly accepted criterion is that of the aleatory nature of the contractual obligation. If the promised performance under the contract can, in the ordinary course of events be expected to be achieved, the obligation is likely to be an obligation de résultat.

To minimise the risk of conflict on this matter, we therefore recommend that the Master Agreement or the GTCs mention whether the essential obligations of the Transactions are de moyens or de résultat and that the Section on liability take into account the nature of such obligations. 

· Use of the French language. Use of French in French law contracts is required under French law irrespective of whether the parties are businesses or consumers.  The law n° 94-665 of 4 August 1994 (the "Loi Toubon") has a very broad scope and potentially far reaching consequences which have yet not been fully tested before the French courts.  Practically, this means that EC should propose French versions of the Master Agreement, the GTCs and all the material characteristics of the services offered in order (i) to meet the requirements of the law, and (ii) to mitigate the risk that a business customer invokes lack of command of the English language to try and escape application of the terms and conditions.  However, it is possible for ECI to attach the French version to the English version and to stipulate that the English version shall, in any event, prevail.

A Circular of the Minister dated 19 March 1996 on the application of the Loi Toubon states that bills and other documents exchanged between professionals (French and foreign private legal entities only), consumers and/or users of products or services, are not subject to the Loi Toubon.  Please note, however, that the purpose of a circular is to explain the law and that French judges are not bound by such a text.

In respect of Local Counterparties that are public bodies, the Master Agreement and the GTC must be translated in French and only the French version would prevail.

· Interpretation of contract.  In interpreting the French judges take into account "true state of mind" of the parties. However, judges are not permitted to override a clear provision of a contract. 

· Damages.  In French law, compensation for breach of contract is given for all loss resulting from non-performance (article 1149 of the Civil Code).  However, this proposition is limited in all cases by the requirement that the loss (the actual loss or lost benefit) should be the "immediate and direct consequence of the non-performance" (article 1151), and, in the case of non-performance which is not attributable to "dol" (there is "dol" when the artifices practised by one party are such that it is evident that without those artifices the other party would not have contracted), by the further requirement that the loss should have been foreseeable (article 1150). The requirements of directness is seen as the necessary causal link between the non-performance, or the defendant's fault, and the loss.

The defaulting party whose fault does not amount to "dol" (and dol includes faute lourde, i.e. gross negligence) is liable for all foreseeable direct damage; the defaulting party who is guilty of dol is liable for all direct damage, whether or not foreseeable. 

The test for determining what damage is direct is elusive. Furthermore, there is an uncertain border between the question of directness and the question of the assessment of damages. If indirect damages can be excluded under French law, the concept of "indirect damages" could be different between French law and Common law. In particular loss of profit may not necessarily be considered to be indirect damages under French law.  Therefore, the clause in the Master Agreement and the GTCs on limitation of liability should list in detail all the damages which the parties wish to exclude.

· Contractual limitation of liability. Under French law, a clause (i) providing that one party shall not be liable for the non-performance of one or more of its obligations, and/or (ii) limiting the liability of such party under an agreement between businesses would in general be in enforceable, except (i) insofar as the party invoking such a clause is guilty of "dol" or "faute lourde" (see above), or (ii) where a total exclusion of liability for non-performance covers the essential obligation imposed on that party under the contract (the latter exception being subject to further developments of the case law). 

(b)(i)	Is it a correct statement of local law in France to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic message and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?

· Application of existing contractual laws. In French law, an agreement into which the parties have freely entered is a binding contract, a telephone conversation or by exchange of electronic messages. 

In commercial matters, proof of consent may be adduced as evidence by any means and the judge would determine whether consent obtained using communications by telephone or electronic messages, together with other elements such as performance of obligations, suffice to prove such consent. The prima facie validity of telephone and online consent, when supported with other evidence of such consent, has been acknowledged by the courts in respect of business customers, subject to proof of the absence of such consent. Also, pertinent case law exists in respect of the proof of consent resulting from faxes.

There is no requirement that a written "confirmation" be obtained in respect of contracts between two parties who do not fall under consumer law, i.e. parties in the course of a business relationship.  Such Confirmation should, however, be obtained for evidentiary purposes.

· Future Legislative Changes. On 1 September 1999, the French Ministry of Justice introduced before the Council of Ministers a Bill on digital signatures and amending the law of evidence in order to adapt it to information technologies.  According to the bill, any document which is "digitally signed" will be recognised as evidence equivalent to any written document.  The term "digital signature" is likely to cover any reliable technique of identification which guarantees the signatory's connection with the act with which it is associated. 

The Bill, if enacted, will amend article 1326 of the French Civil Code in order that it permits documents in digital form. Also, the notion of literal evidence will be modified so that it will not be dependent on the medium used.  Such evidence may result from any sign or symbol, irrespective of medium, as long as such medium has an intelligible meaning.

(b)(ii)	In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in France which would prevent or in any way impact upon marketing or trading of any of the Transactions through the internet?

Marketing over the Internet is likely to be treated, at least in part, as "advertising" and as such will be subject to the regime governing the content of advertising communications. The most important of these, which will apply to advertising material made, received or perceived in France, is that advertising messages must not be false or misleading.  Failure to comply to such a rule may result in criminal sanctions.

Other applicable rules include that:

· advertising messages must be presented as such (thus if it is not clear from the context that a message is advertising, then a special reference should be made on the service);

· advertising messages must be in French (this requirement also applies to commercial offers and essential contractual provisions); and

· comparative advertising is only permitted under very strict conditions.

There is no case law about the application of advertising regulations to the Internet and this issue is currently being debated in France.

(b)(iii)	If the answer to previous question is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (1) the relevant internet site is maintained in or elsewhere; or (2) the party effecting the marketing/trading through the Internet is locally licensed or benefits from any form of exemption to carry out the relevant business.

If the Internet site or part of it is expressly dedicated to French customers (e.g. if there is a French version of the site, if payment by French currency is authorised), French courts may decide that French law would apply to the content of such site.   In those circumstances, the rules described in Section (b)(ii) would apply to the Internet site irrespective of whether the relevant Internet site is maintained in or outside France or whether the party effecting the marketing/trading through the Internet is locally licensed or benefits from any form of exemption to carry out the relevant business.

(b)(iv)	Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.

For the purpose of this question, we assume that the party maintaining the website will not have any equipment (in particular, the server hosting the website), entity, personnel, agent (dependent or independent) in France which would be involved in marketing or trading activities. Therefore, the party maintaining the website would not (i) have any direct or indirect presence in France (i.e. no marketing company would be incorporated in France), nor (ii) supply and after-sale services to the customers based in France.

According to the US/France and UK/France double tax treaties, a US or a UK entity is deemed to have a permanent establishment in France only if it has:

· a fixed place of business in France (i.e. if it has premises in which the activity of the US or UK entity is carried out on a "permanent" basis); or

· a dependent agent based in France who has the power to habitually conclude contracts in the name of the US or UK entity.

Accordingly, on the above assumptions, the party marketing or trading via the Internet should not be deemed to have permanent establishment in France for the purposes of these treaties. Please note that we assume that such party could benefit from the provisions of the double tax treaty concluded between France and its State of incorporation (US or UK) and that no other party or entity directly or indirectly involved in the performance of the Internet transactions, may be deemed to have a permanent establishment in France. 

(c)	ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in France?  

· Penal Law. Article 226-1 of the French Penal Code prohibits the recording of private conversations without the consent of the participants. The penalty is a fine of up to FF 1 500 000.

It seems likely that conversations which concern business matters, i.e. between the traders and their French customers, would not be deemed to be "private". Therefore, their recording would not be restricted. However, courts have nonetheless ruled that such recordings could be disregarded as invalid evidence. Even though in business matters, proof is free, a judge could reject such recordings were obtained in a disloyal way and contrary to the general principle of good faith in business relationships.  

Therefore, it is recommended that, prior to recording telephone lines, the consent of participants of the conversation be obtained to the recording and to the use of the recording for specific stated purposes.  

· Labour Law. French labour law prohibits the recording by an employer of the telephone lines of its employees without prior notification of the recording.  ECI must comply with this regulation in respect of traders located in France. 

(d)(i)	Would any data protection laws in France apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers. 

Data protection law in France, the law n° 78-17 of 6 January 1978 (the "DPA 1978") applies to all personal data, being data which allow direct or indirect identification of individuals, which are automatically processed either wholly or partially in France.  Information is deemed to be personal data if it allows, in any way, directly or indirectly, the identification of the individuals to which it refers.

· Scope of the DPA 1978. The  DPA 1978 applies as soon as one of the following operations is performed in France: collection, recording preparation, modification, storage or destruction of personal data, together with any set of operations of the same nature relating to the use of data files or databases (including interconnection or aggregated use, consultation or disclosure of personal data).  The operation of the DPA 1978 is overseen by the Commission Nationale de l'Informatique et des Libertés (the "CNIL").

The DPA 1978 states that only individuals benefit from the protection under the DPA 1978.  However, when an individual may be identified behind the "screen" of a legal entity, the DPA 1978 will apply.  This notably applies to "sociétés unipersonnelles" (companies with only one shareholder who is an individual.  Furthermore, the CNIL considers that the DPA 1978 applies to personal data relating to "individuals and legal representatives of companies, if their names appear in a data file in their capacity as director, shareholder or partner". Therefore the DPA 1978 will apply to both ECI and Local Counterparty if they collect, store, process or use personal data in respect of representatives of the other party or customers.

· Main Provisions. The main provisions of the DPA 1978 are outlined below:

· Collection of data must not be fraudulent, unfair or illicit. Individuals must be informed of : 

· the compulsory or optional nature of their answers;
· the consequences for them not providing an answer;
· those individuals or legal entities who will or are likely to receive the data; and
· the existence of a right of access and rectification of their personal data.

· Personal data which, directly or indirectly, reveals racial origin or political, philosophical or religious beliefs, or union membership or people’s morals cannot be recorded or stored without the express consent of the person concerned.
· The "Data Controller" must ensure that personal data are only used for the purposes declared to the CNIL (see below), are not distorted, remain confidential and are not disclosed outside the scope of the CNIL filing without the authority of the individual concerned. Data must also be updated, whenever the Data Controller becomes aware that it is out of date and not be kept any longer than the period stated in the filing with the CNIL.

· The DPA 1978 also requires that the data subject must be given access to data concerning himself. Upon request, a copy of the records must be delivered to the data subject.

In case of non-compliance with the provisions of the DPA 1978, the data subject may also be awarded damages against the Data Controller and criminal sanctions may be imposed.

· Filing Procedure.  If the DPA 1978 applies, the Data Controller must make a "filing" with the CNIL on a special form which sets out details of the type of data and processing of that data which are to be undertaken, by whom, for whom, with what objective, as well as details of security measures and access arrangements applying to such data. The filing must also give details of any intended transfer of personal data between France and abroad. Finally, it must include an undertaking by the applicant that it will comply with the DPA 1978.

Failure to file with the CNIL may result in penalties of up to FF 1 500 000.

(d)(ii)	Would either ECI or the Local Counterparty have responsibility in France for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.

Neither ECI nor Local Counterparty would have responsibility in France for the protection of the data which pass through a telecommunications network as a result of a Transaction, unless they either operate the network or provide telecommunications services.  In those circumstances, ECI and/or the Local Counterparty (as applicable) would have to comply with the "Essential Requirements" set out in article L. 32 12° of the CPT (see above paragraph (a)(ii), notably network integrity and data protection. The ART may impose penalties if such requirements are not met. 

(e)	Does the law of France prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.

· Obligation de conseil.  In commercial contracts, French case law imposes on the professional/specialist an "obligation de conseil", being an obligation to proffer advice to a contracting party who is not a specialist in and is less knowledgeable in the subject matter of the contract. The purpose of such obligation is to restore the balance of power between the parties to the transaction. 

· Good faith.  Pursuant to article 1134 §3 and 1135 of the French Civil Code, good faith is required from the parties in the performance of the contract. Under French law, the contract obliges the parties not only to perform what is expressed but also to co-operate and behave with loyalty and in accordance with the usages and customs of the trade.

The parties must, in particular:

· avoid acts which may render the other party's obligation more burdensome to perform; and 

· provide the information which may be needed by the other party to carry out its obligations. 

(f)(i)	Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in France? 

It is not necessary to register or to make notification of the Transactions entered into with a Local Counterparty, nor of the Master Agreement or GTCs. 

Please note that, pursuant to article L. 32-4 of the CPT, the Minister of Telecommunications and the Chairman of the ART may conduct inquiries or collect from ECI and Local Counterparty any information or document required to ensure that they comply with applicable provisions of the CPT (see paragraph (c)(i) above.

(f)(ii)	If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  

Not applicable. 

(f)(iii)	What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?

If ECI or Local Counterparty refuse, without a valid reason, to supply information or documents or obstruct an inquiry as provided for in article L. 32-4 of the CPT, they could face a penalty up to FF 200 000 (Article L. 39-4).

(g)	If suit were brought in France to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in France applied French law (either because the court did not enforce the choice of foreign law – as to which see Section 1D below - or because the parties elected for French law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?

· Contract formation. Under French law, a contract is deemed to be formed as soon as an offer is accepted, provided that:

· the offer is sufficiently detailed (the price, for instance must be fixed in advance or parameters must be set pursuant to which the price can subsequently be fixed;

· the parties have the capacity to enter into the contract; and 

· the contract has a lawful cause and object. 

An offer must be unconditional.  Between traders, a contract proposal constitutes an "offer" only if it shows that the party making the offer intends to be committed by the acceptance of the other party. Furthermore, under French law, an offer made exclusively in the interests of the offeree is presumed to be accepted by him. 

· Requirement of writing.  Certain contracts are required under French law to be in writing.  For commercial agreements, such as the Master Agreement or GTCs, writing is only evidential, in the sense that if the transaction has to be proved, the party seeking to do so may adduce the Agreements as evidence. Pursuant to Article 1341 of the French Civil Code, if the sum or value involved is in excess of FF 5000, there must be a notarial act or a signed document. However, this requirement does not in general apply to contracts governed by commercial law.

[bookmark: __RefHeading___Toc469808465]Section 1D: Jurisdiction and Enforcement 

Assumptions

You have asked that we assume that:

(a)	disputes relating to Transactions between ECI and a Local Counterparty were referred to either:

(i)	arbitration governed by the US Federal Arbitration Act ("FAA") and governed by the American Arbitration Association Commercial Arbitration Rules ("AAA") in New York City; or 

(ii)	international arbitration governed by the Rules of the International Chamber of Commerce ("ICC") or of the London Chamber of International Arbitration ("LCIA"), in either case in London;

(b)	the governing law of the Master Agreement or GTCs would be New York law, but that in certain cases (e.g. where the stipulated dispute resolution forum was changed to London) the governing law may be the laws of England; and

(c)	the arbitration is conducted in the English language.

Questions

(a)	Would any Local Counterparty (public or private) be granted immunity from suit, attachment of assets or execution of judgements, either in the form of sovereign immunity or otherwise?

Under French Law, no private Local Counterparty can be granted immunity.

If the Local Counterparty is a public entity, the response to the question will depend on whether the contract entered into with ECI is considered to be a domestic or an international contract.

If the only international component of the contract is the fact that ECI is a foreign company, this is unlikely to be sufficient to warrant treating the contract as "international". If, however, the performance of the contract involves cross-border transfers, or Segments located outside France, the contract could then be considered as an international rather than a domestic contract. 

If a dispute is brought before an administrative court, it would, prior to accepting jurisdiction, decide whether the contract is an international one and consequently whether or not the arbitration clause is valid.  In contrast, if the matter is brought before the judicial courts, these courts would leave the arbitral tribunal itself to decide on its jurisdiction.

· ECI enters into an international contract.  If the contract is "international", the public entity would be deemed to have renounced any jurisdiction immunity when agreeing to the arbitration clause.

However, it would not be deemed to have renounced its right to immunity of execution, which means that ECI may be unable to force the public entity against whom the award would have been rendered to execute the decision.  There is a principle under French law that all the goods belonging to a public entity under its control and located in France may not be attached or seized. There are specific administrative rules and proceedings regulating the execution by a public entity of a judicial decision. 
· ECI enters into a domestic contract. Neither the French State nor any other French public entity can validly enter into an arbitration agreement if the dispute refers to a domestic contract.

In addition, the French legal system has administrative courts which have exclusive jurisdiction to deal with any dispute involving a French public entity and arising out of a French domestic contract.  The public entity will in this case also benefit from its immunity of execution.
It is to be noted that the choice of law clause (New York law) would probably not be enforced by the administrative courts. These courts are likely to apply French administrative law regardless.
(b)	Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either (i) AAA arbitration under the FAA to be held in New York City; or (ii) arbitration under either the ICC or LCIA Rules to be held in London, would be legally valid, binding and enforceable under the laws of France. 
The agreement of a Local Counterparty to submit to the substantive law of the State of New York or of the laws of England and the arbitration clauses contained in the Master Agreement or in the GTCs whether they are referring to AAA, ICC or LCIA arbitration would be legally valid, binding and enforceable under the laws of France, provided that the contract is not considered to be a "domestic" contract entered into with a French public entity (see above paragraph (a)).

(c)(i)	Would a Court in France enforce a judgment rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  

As a party to the New York Convention on the recognition and enforcement of foreign arbitral awards of 10 June 1958, French courts recognise, under the New York  Convention, foreign international arbitral awards.  Arbitral awards (whether pursuant to the AAA Rules or the ICC or LCIA Rules should be enforceable in France, provided that they have been rendered in compliance with the applicable arbitration rules and that they cannot be challenged on another ground (see paragraph (c)(iii) below).  

(c)(ii)	Is there any possibility of the national or local courts of France challenging or otherwise intervening in relation to any award made by any such arbitral tribunal?  

If the seat of the arbitration is not in France, any difficulty in the constitution of the tribunal or procedural difficulty should not be referred to the French courts.

However, if the Local Counterparty has its headquarters or a domicile in France, French courts are likely to consider that they have jurisdiction to deal with a provisional or interim injunctive measure sought by ECI against the Local Counterparty, irrespective of whether the arbitration is conducted under AAA, ICC or LCIA rules. 

Until the arbitral tribunal is constituted, summary proceedings for overdue payments could be brought before the French courts against a Local Counterparty domiciled in France in order to obtain a provisionally enforceable order for payment.  A provisional order for payment is generally made within three weeks to two months of the service of the writ.

Provisional and interim injunctive measures could also be sought in France by the Local Counterparty against ECI, provided that such measures would have to be executed in France. This could for instance be the case if the Segment were located in France, and the Local Counterparty were to introduce summary proceedings against ECI in order to obtain the appointment of a judicial expert because it cannot access or use fully the capacity  “sold” by ECI.  Should a Local Counterparty be owed money by ECI and ECI did not hold bank accounts in France, the Local Counterparty could also apply to a French court for an authorisation to attach ECI’s debts to a third party domiciled in France.

(c)(iii)	Would a party have any right to appeal to the courts in France in respect of an award made by either such body, or could it challenge the validity of the award? 

Pursuant to Article 1502 of the French New Code of Civil Procedure (transposition in France of Article V of the New York Convention):

“An appeal against a decision granting recognition or enforcement may be brought only in the following cases:

1) If the arbitrator made its decision in the absence of an arbitration agreement or on the basis of a void or expired agreement;
2) If the arbitral tribunal was irregularly composed or the sole arbitrator irregularly appointed;	 
3) If the arbitrator made its decision in a manner incompatible with the mission conferred upon him;
4) Whenever due process has not been respected;	
5) If recognition or enforcement of the arbitral award is contrary to international public policy (Ordre Public)”.

French courts are generally reluctant to set aside an international arbitral award unless one of the above principles has been seriously breached.  Moreover, these are the only circumstances in which an international arbitral award can be challenged in France when the parties have renounced to their right of appeal (as is the case in arbitration the clauses contained in both the Master Agreement and the GTCs).
 	
(d)	If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section 4.5.1 above is enforceable in the courts of France, would ECI experience any significant delays in such courts in seeking enforcement of such award?

The enforcement procedure of an international arbitral award is an ex-parte procedure.  Obtaining an enforcement order generally does not take more than one month from the date of filing of the international award of a certified copy of the agreement to arbitrate, together with a sworn translation in French of both documents and the application for enforcement.

An appeal (the grounds for which are set out above in paragraph (c)(iii), Article 1502) can be lodged within one month of service on the other side of the order for enforcement.

Finally, it is also important to bear in mind that the enforcement of the arbitral award is stayed during the one-month time limit within which the award can be challenged.  Should the appeal be stayed within this time limit, the enforcement of the international award will remain stayed until a decision is rendered by the Court of Appeal, unless a specific application for provisional enforcement has been successfully brought before the first president of the Court of Appeal.
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For ease of reference, we set out below a brief overview of the insolvency regime in France.

The legislation currently applicable to judicial rehabilitation and judicial liquidation is the law n° 85‑98 of 25 January 1985 as amended by the law n 94‑475 of 10 June 1994 (the "Insolvency Law").  This law provides for several types of insolvency procedure.  Key aspects of the French insolvency regime are as follows:

· Judicial administration (redressement judiciaire). This is a type of administration procedure.  The procedure is commenced:

· by a legal representative of the debtor filing a declaration of cessation of payments at the local Commercial Court (of the registered office) within 15 days from the date of cessation of payments, i.e. the date from which the debtor has become unable to meet it outstanding liabilities with its available assets; or

· by a petition to the Court made by an unpaid creditor or by the public prosecutor or the Court itself).

The Court opens the procedure of redressement judiciaire within one to two weeks. Its judgment appoints the organs of the procedure, i.e. the juge-commissaire, who will supervise the procedure and issue orders in certain cases; the administrateur judiciaire (judicial administrator) who will either replace the normal management organs of the debtor or assist them. No important management decision can be made without his/her prior agreement; and the représentant des créanciers (representative of the creditors) who will act as an intermediary between the debtor, the judicial administrator and the juge-commissaire on the one hand, and the various creditors whether preferred, secured or unsecured on the other hand. In general, the creditors have no individual right of audience in the procedure. Individual actions by the creditors are automatically stayed by the judgement opening the procedure.

The Court also fixes the official date of cessation of payments (which can be that of the filing of the declaration of cessation of payments, but can be back‑dated by the Court, even at a later stage, up to eighteen months before the judgement), and opens an "observation period" (six months, which period is renewable) which is intended to permit the judicial administrator to assess the economic and employment situation of the debtor and evaluate whether its business should be continued or assigned to a third party, or whether liquidation should be ordered.

The judgment starting the procedure of redressement judiciaire does not result in the acceleration of deferred debts (e.g. loans).  Morover, contractual provisions providing for such acceleration are not enforceable. No debt which originated prior to the judgment may be paid.  Interest ceases to accrue vis-à-vis the debtor, except with regard to interest arising from loan agreements entered into for a period of one year or more or from contracts providing for deferment of payment of a duration of one year or more.

"On-going contracts" (contracts which were in force at the time of the judgement starting the receivership proceedings) cannot be terminated, whether (i) for a reason originating prior to the judgment, or (ii) merely by reason of the judgement being granted, or by the effect of a termination clause providing for termination in case of judicial administration (such clauses are not enforceable in France).  Only the judicial administrator may elect to continue (or not, as the case may be) an ongoing contract. On-going contracts continued must be performed in accordance with their terms.

Notwithstanding the duration of the observation period fixed by the Court, the judicial administrator may, at any time, revert to the Court with a proposal for either the continuation of the bankrupt company, the liquidation thereof or the assignment of all or parts of its business to one or several third parties.

The shareholders, bankers and managers can present a continuation plan whereby the debtor would, subject to internal restructuring, keep its legal personality and continue to own its assets and carry out its activities but in better conditions (e.g. redundancies decided by the judicial administrator, termination of onerous contracts).

In case of a decision of assignment, the assignee is only liable to pay a price as agreed with the judicial administrator and ratified by the Court. The assignment price does not necessarily bear a connection with the indebtedness of the debtor, whether preferred, secured or unsecured. 

The contracts which are "necessary for the continuation of the activity" are determined by the Court and transferred to the assignee of the business notwithstanding any clause to the contrary:  they must be carried out on the terms in force as at the date of the start of the procedure, subject, however, to time for payment which the Court can order

· Preferred and secured creditors. Claims in an insolvency are to be paid in accordance with the following priority rules:

· claims benefiting of the "super lien" of the employees, e.g. wages, indemnities in lieu of notice, holiday pay and other employment-related payment for the last 60 days of employment but only up to certain thresholds are paid first;

· the sums preferred under Article 40 of the Insolvency Law (debts arising after the judgment ordering the official receivership) are paid second. It is to be noted that pursuant to the same Article, claims arising in a "regular manner" after the judgment starting the insolvency proceedings are paid on maturity when the activity is continued, and, in any event and with priority to all other claims, whether secured or unsecured, except the "super preferred" claims of the employees, in the event of an assignment of all the business, of judicial liquidation or of default in payment on maturity in the case of a continuation of the business;

· Court fees are paid third;

· claims for unpaid taxes (direct, indirect or registration duties) are paid fourth; and

· claims of the employees (normal lien which covers all the remuneration and employment-related payments for the last six months) are paid in competition with the claims of the social security bodies, and are paid fifth.

· Option between judicial liquidation and judicial administration in French law. Although it is not impossible for a French Court to decide that the financial situation of a company which files directly for judicial liquidation is such that it possible to contemplate its recovery, and as a result for such Court to order the start of judicial administration (redressement judiciaire) proceedings instead of judicial liquidation, this is unlikely.

Liquidation proceedings are only aimed at realising, at the best available price, the assets of the company in liquidation. Unlike judicial administration, the judgment opening the liquidation proceedings accelerates all unmatured claims. It automatically transfers to the Court-appointed liquidator all the rights of management and disposal of the assets of the company in liquidation.   

Secured creditors only recover their individual rights of action if the liquidator has not started the realisation of the secured assets within three months from the judgment. The main exception is the right for the creditors benefiting of a pledge or charge (gage or nantissement) to request the Court that the pledged or charged items be allocated to them in satisfaction of their claims, which request may be presented before any realisation and allegedly before the expiry of the three months period. 

The claims of the secured creditors are paid from the price of realisation of the secured assets in priority to all other claims except certain claims for wages, provided that the relevant security comprise rights of retention.

Unsecured creditors do not recover their individual rights of action even after the end of the judicial liquidation procedure.

· Nullification of certain transactions. Article 107 of the Insolvency Law provides that certain acts are null and void by law when made by an insolvent company after the date of the cessation of payments such as in particular, acts devoid of consideration, "unbalanced" contracts, where the obligations of the insolvent company are notably in excess of that of the other party, payments for unmatured debts.

The Court may void any action or contract whatsoever its nature, on the only two following conditions:

· it took place after the date of cessation of payments; and 

· the contracting party or beneficiary of the action was aware (or, in practice, should have been aware) of the cessation of payments of the insolvent company.

There is no requirement that the action or contract which is nullified should have been detrimental for the insolvent company.

· Extension. Case law permits the "extension" of a procedure of  redressement judiciaire or liquidation judiciaire of an insolvent company to other companies in its group or related to it, even solvent, in particular in the event of their having been irregular transactions between the insolvent company and such other company.  Common shareholding, common directors, "economic unity" and like factors are not normally sufficient for the Courts to order the extension of a procedure of judicial administration or liquidation to another company.

The factual circumstances (e.g. the indebtedness is lodged in the insolvent company, all the assets are lodged in the other company) are, however, of practical paramount importance.

(a)	Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement/GTCs) or similar event occurred to a Local Counterparty, if French law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in France enforce the Early Termination provisions of Section 6 of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?

The Early Termination provisions would be enforceable, subject to the following qualification: if an Event of Default occurs but the Master Agreement or the relevant Transaction cannot be terminated prior to the Local Counterparty undergoing redressement judiciaire (judicial administration) proceedings, and the Event of Default is the failure to pay a sum of money, the Master Agreement or relevant Transaction cannot be terminated in respect of that Event of Default once the judicial administration proceedings have begun.

(b)	If the Master Agreement / GTCs (and their underlying Transactions) could be so terminated, would a court in France, applying French law, give effect to the Early Termination Payment provisions of the Master Agreement / GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?

The Early Termination Payment provisions would be given effect, subject to the following qualification: French courts have power to reduce contractually agreed penalties notwithstanding any provision to the contrary if they consider the penalties to be "manifestly exaggerated or derisory".
(c)	Would a court in France, applying French law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement / GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement / GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.

		The answer depends on the nature of the Bankruptcy Proceeding that has occurred.
If the Bankruptcy Proceeding is redressement judiciaire (judicial administration) under the Insolvency Law, the answer is no.  If on the other hand, the Bankruptcy Proceeding corresponds to judicial liquidation, suspension of payments which has not yet been converted into redressement judiciaire or judicial liquidation, any procedure under the law of 1 March 1984 on amicable rehabilitation (unless there is a suspension of the creditors' rights of action ordered by the court) or any other type of insolvency proceeding referred to in the definition in the Master Agreement or the GTCs, the answer would be yes.
(d)	To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?

"Cherry picking" is not permitted, except in limited circumstances where the relevant Bankruptcy Proceedings are the redressement judiciaire (judicial administration).  Article 37 of the Insolvency Law gives the judicial administrator the power to enforce ongoing contracts (i.e. contracts binding on the bankrupt entity which have not been conclusively terminated or carried out prior to the start of the Bankruptcy Proceeding) to which the bankrupt entity is a party in the event of its redressement judiciaire, notwithstanding any prior default. Conversely, in practice at least, judicial administrators enjoy the power of not performing any contracts binding on the bankrupt entity which they deem not to be in its interests.  Article 37 also prohibits indivisibility provisions contrary to its terms. This can allow for some "cherry-picking". There is no conclusive caselaw, however, on the subject of whether, in the context of a group contract or on transactions under a master agreement with an indivisibility clause, the power of the judicial administrator to enforce or to terminate the contracts applies to the group of contracts or master agreement and transactions, or can be applied merely to certain selected transactions.
According to a leading legal author (Pr. Soinne, Treaty §1328), the indivisibility clause should be given effect whenever it is not intended solely for the purposes of by-passing the provisions of Article 37, and it corresponds to the nature of the transaction.
(e)	For the purpose of this question, we assume that the Local Counterparty entering into Transactions with ECI was either:

 incorporated in France but had a branch or other form of presence outside of France in another jurisdiction; or 
 was incorporated outside of France but had a branch or other form of presence in France

and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (i) or (ii), and in the event that an insolvency official was appointed both to the Local Counterparty in France and to its presence in the jurisdiction outside of France:

(e)(i)	Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?

No.

(e)(ii)	Does France have any bankruptcy treaties with any other countries and what is the effect of such treaties?

France is a party to bankruptcy treaties with the following countries: Belgium (8 July 1899), Italy (3 June 1930), Monaco (13 September 1950) and Austria (27 February 1979). These treaties validate the rule of "unity of bankruptcy", whereby bankruptcy started in one Contracting Party is acknowledged and produces its effects in the territory of the other Contracting Party. They fix the rules for the allocation of jurisdiction (being the Contracting Party in whose territory the registered office is located or where the entity has a permanent establishment), in a manner which varies according to the relevant treaty. There are no rules of substance.

France is also a party to the following multipartite treaties: 

· the Istanbul Convention of 5 June 1990 (which applies mainly to liquidations and like procedures, and determines both the rules of jurisdiction between the main and secondary bankruptcy proceedings and the rules for the allocation of the proceeds of the liquidation between these different jurisdictions); and 

· the Brussels Convention of 23 November 1995 between all the Member States of the European Union (which also attempts to set up a minimum co-ordination between main and secondary bankruptcies).  

Both treaties contain rules of procedure which may impact present solutions of national law.  Neither is yet in force.

(e)(iii)	Would the insolvency of the Local Counterparty in France proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of France where the Local Counterparty also had a presence?

The insolvency of the Local Counterparty in France would proceed without deference to foreign insolvency proceedings.  It could, however, be affected by such proceedings for practical reasons:  the powers of the judicial administrator or judicial liquidator in France would not necessarily be acknowledged in third countries or over assets in third countries.  Similarly,  there would be a risk of conflicting decisions in respect of matters such as the continuation of the company as a going business, its sale to third parties, sale of assets etc.  Presumably, there would be attempts at an informal co-ordination with the foreign receiver or liquidator.
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If suit were brought in France by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in France applied the laws of France (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of France to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty? Or would the court in France view such provisions as being unenforceable for being, for example, a penalty?

In France, the notion of liquidated damages does not exist per se. However, Section 3.5 of the Master Agreement / GTCs could be regarded by a court in France as a "clause pénale".  Such clauses are accepted whether their purpose is:

· to liquidate damages in advance and thereby obviate the need for possibly difficult calculations and the consequent delays;

· to limit the defaulting party's liability (or the other party's entitlement). The fact that the loss suffered is less than the figure in the clause pénale, or that there is no damage at all, is irrelevant as long as the defaulting party is liable; and

· to exert pressure on the defaulting party.

Nevertheless, the judge has a discretionary power to diminish or increase the agreed penalty if it is manifestly excessive or derisory.  It is to be noted that we are not in a position to assess the amounts of the proposed liquidated damages.  However, the judge may not reduce the amount of the clause pénale below the level of the damage which has actually been suffered.  Also, where the obligation has been performed in part, the judge can reduce the agreed amounts in proportion to the advantage which the part performance has given to the receiving party.

The defaulting party (i.e. the Seller under the Master Agreement/GTCs) would be bound by a clause pénale if:  (i) without such penalty clause, it would have received damages, and (ii) it is responsible for the non-performance of its obligations. Therefore, under French law, prior to the payment of the clause pénale, the Seller must receive from the Buyer a notice requiring performance (mise en demeure).
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(a)	Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into France or a foreign jurisdiction. To what extent are central bank approval or other foreign exchange controls in France applicable to payments made by either ECI or Local Counterparty to other in respect of the Transactions?

In respect of most foreign jurisdictions, as long as payments are made in legal currencies through the banking system, there are no exchange control regulation or central bank approval requirements in France.  

(b)(i)	Are there any usury laws in France which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?

Under the French Consumers Code, loan agreements cannot bear interest above certain rates which are fixed every quarter by the Bank of France upon the advice of the Conseil National du Crédit ("National Counsel of Credit"). Any transactions with an effective interest rate above the usury rate may attract civil, criminal and tax consequences.

Having considered (i) the Master Agreement (particularly the definition of "Interest Rate" in respect of late payment section 3.5 "Liquidated Damages", section 6.7 "Interest and Cash Collateral", and (ii) the GTCs, we have not identified any credit activity in the contemplated Transaction structure (with the exception of the time period between negotiation and delivery). Therefore, subject to any items you would kindly draw to our attention, we do not believe that French usury provisions are relevant.

(b)(ii)	Are there any available exemptions?
	
	Not applicable.

(b)(iii)	If no exemptions exist, what are the consequences as to enforceability and penalties?

	Not applicable.
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Introduction

Corporation tax

According to French territoriality rules, only business profits derived from a business conducted in France, or income whose right to tax is granted to France in application of a double tax treaty, are subject to corporation tax in France.

French domestic tax law considers as taxable in France, unless provided otherwise by a double tax treaty:

· foreign legal entities which conduct a business in France;

· foreign legal entities which, without conducting a business in France, have representatives without a separate legal personality and which they control domiciled in, and acting from, France; or 

· foreign legal entities which carry out operations constituting a complete commercial cycle in France (i.e. purchase of goods followed by their resale).  

According to the OECD Model Tax Treaty, a foreign company is taxable in the "source" State if it has a permanent establishment in the latter State.  A permanent establishment is defined as a fixed place of business through which the business of an enterprise is wholly or partly carried on.  This includes the situation where:

· the enterprise has premises (such as for example, a place of management, a branch, an office or a factory) in which the activity is carried out on a "permanent" basis; and

· a person who does not have an independent status is acting on behalf of the enterprise and has, and habitually exercises, an authority to conclude contracts in the name of the enterprise.  

However, if the maintenance of a fixed place of business, or the use of services supplied by a dependent person, is done solely for the purpose of collecting information, or for carrying on any other preparatory or auxiliary activity, then the enterprise is not deemed to have a permanent establishment.

Furthermore, income derived from immovable assets is usually taxable in the State where such immovable assets are located.  Income derived from immovable assets situated in France should therefore be subject to corporation tax in France.

Income subject to corporation tax in France is taxed at the overall corporate income tax rate equal to 40% in 1999 (i.e. 331/3%, to which a 10% additional contribution and a 10% temporary contribution (which shall be removed for financial years ended as from 1 January 2000) must be added).  However, the draft social security bill for 2000 plans to set up a social contribution on companies profits (contribution sociale sur les bénéfices des sociétés) at a rate equal to 3.3% of the standard corporate income tax rate so that the global corporate income tax rate would amount to 37.8% as from 1 January 2000.

	VAT

From a VAT perspective, operations are classified either as deliveries of goods or as supplies of services.  A delivery of goods is defined as the transfer of the right to dispose of a movable tangible asset as an owner (for example, sales of movable tangible assets).  Operations which are not deliveries of goods necessarily qualify as supplies of services (for example, sales of intangible assets, supplies of all kinds of services).  

In principle, sales of movable tangible assets are subject to VAT in France if the assets are situated in France when the delivery takes place and they remain in France (Article 258 C of the French Tax Code).

In principle, supplies of services are subject to VAT in France when the supplier carries out his activity from a French head office or a French permanent establishment (Article 259 of the French Tax Code).  By way of exception, certain types of services are subject to a different VAT treatment (Articles 259 B and 259 C of the French Tax Code).  

Supplies of telecommunications services (Article 259 B-10° of the French Tax Code) are included in the so-called "immaterial supplies of services" and are defined under French law as "the processing, broadcasting or reception of signs, signals, documents in writing, images or sound or any other form of intelligence through cable, radio, optic fiber or any other electromechanical signal" (Instruction 3 A-4-97). 

Putting a telecommunications network at the disposal of a person for the needs of supplying domestic or international telecommunications services (right to use) falls under the category of supplies of telecommunications services (services assimilated to supplies of telecommunications services).  Likewise, putting at the disposal of an operator satellite bandwidth (capacité satellitaire) which allows the relay of signals received to the ground falls under the same category by way of assimilation.  

Please note that, given the lack of precise guidelines published by the French tax authorities on the subject, the only way to ascertain whether the Transactions will fall within the definition of supplies of "telecommunications services" according to Article 259 B-10° of the French Tax Code is to request a ruling in writing from the Direction de la Législation Fiscale.  However, the definition of supplies of telecommunications services as set out above is binding upon the French tax authorities.

If the services rendered by/to ECI are treated as a supply of telecommunications services, they are:

· subject to VAT in France when such services are supplied to a person established in France or to a person established in an other member State of the European Community without being subject to VAT in this other State, and 

· not subject to VAT in France when they are supplied to a person subject to VAT in an other member State of the European Community or to a person resident outside the EU (Article 259 B of the French Tax Code).

Withholding tax on services

Payments to a non-resident person by a French resident for services, use of equipment or after-sale services which are rendered or utilised in France are subject to a withholding tax of 331/3% if the non-resident beneficiary is not taxable in France through a French permanent establishment and is located in a country which has not concluded a double tax treaty with France (Article 182 B of the French Tax Code).  Services are considered to be rendered in France when they are physically rendered in France (e.g. the maintenance in France of equipment, wherever such equipment is used; technical assistance provided in France; marketing done in France and so forth). When the services are used in France but not rendered in France, by way of concession, the French tax authorities admit that such services are not subject to the 331/3% withholding tax provided they take part in business done with non-French clients.

If the beneficiary is located in a tax treaty country, the treaty - in most cases – characterises the income as trading income (industrial and/or commercial profits) exempt from French tax in the absence of a permanent establishment, or as royalty payments exempt from or subject to French withholding tax depending on the applicable double tax treaty.

We assume that the Local Counterparty is subject to corporation tax in its country of residence, and subject to VAT when it is resident for tax purposes of a member State of the EU.  Please note that the following are preliminary answers given in a very large context which should not serve as a basis for specific situations but which aim more at giving a general overview of the different tax consequences that may arise from the Transactions.  More specific advice should be sought when the structure of the Transactions will be detailed enough so as to identify the parties.

Questions

In respect of a Transaction, are there are taxes, suties or levies in France which would be imposed upon, and payable by, either the Buyer or the Seller under such Transaction (e.g. any sales or transactional taxes)?  Please answer this question from the alternative perspective, that 

ECI and the Local Counterparty are in France; 

ECI is in France and the Local Counterparty is not in France; 

ECI is not in France and the Local Counterparty is in France; and 

neither ECI nor the Local Counterparty are in France.

For purposes of simplification in this section of the Report, the terms "is incorporated in, or has a branch or establishment in France" and " is not incorporated in, nor has a branch or establishment in France" respectively are shortened as "is in France" and "is not in France".

(a)	ECI and the Local Counterparty are in France

· VAT.  If ECI, being in France, sells Bandwidth to the Local Counterparty which is in France, such Transaction is subject to VAT in France as a service supplied in France, regardless of both the location of the Segments (irrespective of whether the addresses between which they are located are in or outside of France), and whether or not the Transactions are followed by a physical delivery of the Bandwidth.

If ECI, being in France, buys Bandwidth from a Local Counterparty which is in France, the Transaction will also be subject to VAT in France in the same conditions as described above.

· Corporation tax.   if ECI, being in France, sells Bandwidth to a Local Counterparty which is in France, ECI shall be subject to French corporation tax in the same conditions as a French corporate entity carrying on the same activity.

If ECI, being in France, buys Bandwidth from a Local Counterparty which is in France, such Local Counterparty shall be subject to French corporation tax in the same conditions as a French corporate entity carrying on the same activity.

(b)	ECI is in France but the Local Counterparty is not in France

· VAT.  The VAT situation depends on the characterisation of the services which are supplied, i.e. it depends on whether the services can be characterised as supplies of telecommunications services (see above in the Introduction) or not.

· Supplies of services.  If ECI sells Bandwidth to a Local Counterparty which is not in France, the Transaction will be subject to VAT in France according to rules set out in Article 259 French Tax Code. 

· Supplies of telecommunications services.  If ECI sells Bandwidth to a Local Counterparty which is not in France, the Transaction will not be subject to VAT in France according to rules set out in Article 259 B-10° French Tax Code. 

If ECI buys Bandwidth from a Local Counterparty which is not in France, the Transaction will be subject to VAT in France according to rules set out in Article 259 B-10° French Tax Code.  However, under the reverse charge mechanism, as the Local Counterparty is not in France, the corresponding VAT will be paid by ECI.

· Corporation tax.  If ECI sells Bandwidth to a Local Counterparty which is not in France, ECI shall be subject to French corporation tax in the same conditions as a French corporate entity carrying on the same activity.

If ECI buys Bandwidth from a Local Counterparty which is not in France, such Local Counterparty should not be subject to French corporation tax.

(c)	ECI is not in France the Local Counterparty is in France

· VAT.  The VAT situation depends on the characterisation of the services which are supplied, i.e. it depends on whether the services can be characterised as supplies of telecommunications services (see above in Introduction) or not.

· Supplies of services.  If ECI, not in France, sells Bandwidth to a Local Counterparty which is in France, the Transaction will not be subject to VAT in France according to rules set out in Article 259 French Tax Code.

If ECI, not in France, buys Bandwidth from a Local Counterparty which is in France, the Transaction will be subject to VAT in France according to rules set out in Article 259 French Tax Code.

· Supplies of telecommunications services.  If ECI, not in France, sells Bandwidth to a Local Counterparty which is in France, the Transaction should be subject to VAT in France according to rules set out in Article 259 B-10° French Tax Code.  However, under the reverse charge mechanism, and as ECI is not in France, the corresponding VAT will be paid by the Local Counterparty in France.

If ECI, not in France, buys Bandwidth from a Local Counterparty which is in France, the Transaction should not be subject to VAT in France according to rules set out in Article 259 B-10° French Tax Code.

· Corporation tax.  If ECI, not in France, sells Bandwidth to a Local Counterparty which is in France, ECI should not be subject to French corporation tax on the profit made on such sale.

If ECI, not in France, buys Bandwidth from a Local Counterparty which is in France, such Local Counterparty should be subject to French corporation tax on the profit made on such sale. 

(d)	Neither ECI nor the Local Counterparty are in France

There should not be any tax consequences in France in such a case.
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(a)	Are there any restrictions under local law in France that would apply to ECI's marketing or solicitation efforts with respect to these Transactions?

There are no specific regulations with respect to the Transactions that would apply to ECI's marketing or solicitation efforts. However, ECI would be subject to the regulations on the content of advertising communications if it uses any means of communications to market the Transactions (see 4.4.b(ii)).  We note also that only individuals, i.e. not corporate entities, are protected under French consumer law

As far as financial canvassing rules are concerned, please refer also to Section 1A(d)(ii) above.

(b)	Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in France?

As long as ECI is not dealing with private individuals in France, French consumer protection laws will not apply to the Transactions.

(c)	Are there any other legal or regulatory issues under laws or regulations in France relating to the Transactions and / or Master Agreement and / or the GTCs of which ECI should be made aware?

Under French competition law, the provisions of the Master Agreement and the GTCs do not raise any particular concern other than as arising under EC competition law generally. 

Nevertheless, agreements and concerted practices are often subject to both EC and French sets of competition rules simultaneously. Agreements and concerted practices are assessed in a different way depending on whether they are subject to French law or EC competition regulations.  Therefore, the same case can be subject to both sets of regulations at the same time.

· Agreements and concerted practices under French competition law.  Articles 7 of the Ordinance n°86-1243 dated 1st of December 1986 (hereafter "the Ordinance") prohibits agreements or concerted practices which have an anti-competitive object or effect, and provides a non exclusive list of prohibited practices, namely agreements or practices which:

1. Limit the access to the market or free competition.

· Prevent competitive price-fixing by encouraging artificial price increases or reductions.

· Limit or controlling the production, markets, investments or technical progress.

· Involve market sharing or allocation of the supply sources.

Under French competition law, an agreement or concerted practice can be prohibited if its object or effect on the market is anti-competitive. Generally, the anti-competitive effect is taken into account rather than the object of the agreement or concerted practice.

Even though the object of the Master Agreement and/or the GTCs and/or the BTO Operating Agreement may not be anti-competitive, if the carrying out of these Agreements in practice restrains competition or otherwise has an anti-competitive effect, a case could be laid before the French Competition Council on the basis of Article 7 of the Ordinance.

There are two main "anti-competitive risks" in the carrying out of the Agreements, and more particularly the BTO Operating Agreement:

· Information exchanges between Members.  The BTO will be in possession of information relating to strategic business matters such as price, available capacity, performance records of Members or trading patterns, information which shall remain strictly confidential.

· Exclusions leading to limitation or prohibition of the entry into the relevant market.  The BTO Operating Agreement provides that the admission of new Members to the BTO is subject to the satisfaction of objective criteria.

With respect to the structure of BTO as self-governing Market-Participating Organisation, the French competition authorities have already dealt with issues focusing on the selection criteria in order to join the organisation. The decisions of the French Competition Council regard strict objectivity for the selection of new Members as a condition necessary for the validity of such a selection.

· French regulations that are not encompassed in the range of EC competition law.  French competition law provides certain regulations that are not encompassed in the range of EC competition law. The prohibition of discriminatory practices and regulations regarding invoicing are relevant regarding the carrying out of the Transactions and/or Master Agreement and/or the GTCs.

· Discriminatory practices.  Professionals are liable for damages if they treat other professionals or undertakings in a discriminatory manner. Therefore the fixing of different prices or different sales conditions, to the extent that it leads to an advantage or a disadvantage, is anti-competitive.  Irrespective of the form, nature and/or frequency of the practice, it would give right to damages provided that there is no counterpart for the difference for the professional engaging in the practice.

· Invoicing.  Pursuant to Article 31 of the Ordinance, invoicing between professionals is mandatory and should comply with certain conditions, such as the use of the French language for the wording of the invoice and the indication of the unit price (in case of cross-border settlements, the parties are free to choose the currency of the contract).

Nevertheless, a simple intermediary that is only in charge of bringing together two parties and who is not involved in the performance of the substance of the contract is not subject to the provisions concerning invoicing at Article 31 of the Ordinance.


[bookmark: __RefHeading___Toc469808471]SECTION 2 - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY

You have asked that we assume for the purpose of this Section 2 that the parties merely make financial settlement of balances payable between them.

In respect of the ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1? 

The answers we have given in Section 1 do not change if the Transaction are able to be closed out before physical delivery takes place.

· Financial aspects. According to section 46 II of the MAF Act dealing with futures Regulated Markets, "commodity futures contracts that do not entail deliveries must be entered into by two or more parties at least one of each is an investment service provider … or a non-resident body having a comparable status."

Such provision which is irrelevant to the Proposal, is the only reference in the MAF Act which would be to the cash-settled scenario contemplated by Section 2.

Such cash settled scenario does not directly impact upon our analysis set out in Section 1 A (f) (i) above.


[bookmark: __RefHeading___Toc469808472]SECTION 3 - ESTABLISHMENT OF POOLING POINTS AND CONNECTION OF TELECOMMUNICATIONS NETWORKS TO POOLING POINTS

For the purpose of the following questions, you have asked that we assume that:

(i) Pooling Points will be established in France;

(ii) Such Pooling Points will be owned and/or operated and/or administered by a private entity (the "Pooling Point Developer"); and

(iii) The Pooling Point Developer is not incorporated in, nor has any branch or other form of presence in, France.


[bookmark: __RefHeading___Toc469808473]Section 3A - Establishment of Pooling Point in France by a Pooling Point Operator

(a)	How would the establishment, ownership, operation or administration of a Pooling Point fall to be examined and categorised under the telecoms regulatory regime in France?

Pursuant to Article L. 34-9 of the CPT, telecommunications equipment which are intended to interconnect with public network must be tested for conformity with the Essential Requirements.

In view of the information you have provided us, the Pooling Points only provide for interconnection or routing of data or other information to various public or independent networks.  Therefore, the Pooling Point Developer should ensure that the interconnect equipment complies with the Essential Requirements.

(b)	Would any licences, permits, consents or other governmental or regulatory approvals licences be required to be obtained in France in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in France?

No licence or other permit is required in order for the Pooling Point Developer to establish, operate or administer a Pooling Point in France. 

(c)	Which other elements of the telecoms regulatory regime in France would effect the establishment, ownership, operation or administration of a Pooling Point in France? For example, are there provisions relating to the publication of prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in France?

The Pooling Point Developer must respect the technical requirements imposed by the ART (notably its Decision n° 99-308 date 16 July 1999 regarding technical specification relating to interconnection interfaces). A list of services and functions given in the annex of the Decision must comply with the specification SPIROU (Signalisation pour l'interconnexion des réseaux ouverts), unless the ART grants an exemption.

(d)	Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in France in respect of the establishment and/or ownership and/or operation and/or administration of the Pooling Point?

The Pooling Point Developer must comply with the interconnection regulations described above, and is therefore subject to the rules and regulations of the ART.

(d)(i)	Identify and describe the nature of the regulatory body concerned

The ART is an independent administrative authority.  It does not have a legal personality, but nevertheless it is able to act autonomously pursuant to its rules of operation and by the powers accorded to it by statute.

It has three major functions and duties:

· regulation of the telecommunications activities;

· surveillance of access conditions to networks and services, including settling disputes between network operators and ensuring fair competition; and

· protection of French telecommunications consumers (to permit them to benefit from the latest technology at the lowest price).

(d)(ii)	Describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and/or establishment and/or operation and/or administration of the Pooling Point and/or the Pooling Point Developer 

The ART consists of five members appointed for a non-revocable six-year mandate. The members are chosen "on the basis of their qualifications in the legal, economic and technical fields".  One third of these members are replaced (or their appointments renewed) every two years.

Article L 36-6 of the CPT provides that the ART must define the provisions applicable to the technical and financial conditions of interconnection and the technical rules necessary to the interoperability of the networks and terminals, and the portability of terminals (that is, their capacity to operate correctly on all authorised networks and services).

Pursuant to Article L. 36-11, the ART may impose penalties if telecommunication legislative and regulatory provisions or its decisions are breached.
	
The decisions made by the ART, however, are not automatically enforceable.  They must first be ratified by decision of the Minister of Telecommunications published in the Journal Officiel.  Such process of ratification does not grant the Minister a power of amendment, only a power of acceptance or rejection.

(d)(iii)	Describe the obligations of the Pooling Point Developer to such regulatory body.

The Pooling Point Developer must:

· take all the necessary measures in order to guarantee that the Essential Requirements (see section 1A(a)(ii) above), notably with respect to network security and protection, the maintaining of network integrity, the interoperability of services and terminal equipment and data protection, will be respected (Article D. 99-7 of the CPT); and

· respect the technical requirements imposed by the ART and notably its Decision n° 99-308 date 16 July 1999 regarding technical specification relating to interconnection interfaces (see paragraph (c) above). 

(d)(iv)	Would your answers to any of the questions contained in Section 3A (a), (b) (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity?

Our answers would remain the same if the ownership, operation and administration of the Pooling Point were not done by the same entity.

(e)(i)	If a law enforcement agency in France was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point developer be required under the laws of France to comply with such request?

In France, only administrative or judicial agencies are permitted to intercept telecommunications traffic. There are two types of interception: an administrative and a judicial interception.

· Administrative interception. At the instigation of the Ministers of Defence and Interior or of the Minister in charge of Customs, the Prime Minister may allow, for a renewable period of four months, an interception of telecommunications traffic. The purpose of such interception must be solely to search for data concerning matters such as national security, industrial espionage, prevention of terrorism and of organised crime. Network operators or suppliers of telecommunications services may be required to provide all the necessary information and/or documents for the operation of the interception.

· Judicial interception. Where a person under investigation faces a possible minimum of two-year prison sentence, a juge d'instruction (an examining magistrate) may prescribe the interception of its telecommunications traffic.  Such decisions can not be appealed.

(e)(ii)	What is the penalty for non-compliance?

Non-compliance with an administrative or judicial order can result in penalties of up to 6 months imprisonment and FF 50 000 for individuals and up to FF 250 000 for entities.

(f)	Would any data protection law in France apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer? Would the Pooling Point Developer be required to comply with such laws and, if so, how?

As stated above (see Section 1B(d)(i) above), data protection law in France, i.e. the DPA 1978, applies to all personal data as soon as one of the following operations is performed in France: collection, recording, preparation, modification, storage and destruction of personal data as well as every set of operations of the same nature relating to the use of data files or databases and including interconnection or aggregated use, consultation or disclosure of personal data.

Based on the information provided, we assume that a Pooling Point: (i) only provides for the interconnection between various telecommunications networks, equipment, facilities or circuits and for the routing of data and other information in electronic form; and (ii) does not provide for collection, recording, modification, storage or destruction of personal data. Therefore, the DPA 1978 does not apply to a Pooling Point and a Pooling Point Developer is not required to comply with it in respect of the operation of the Posting Point. 

In case the Pooling Point is used by the Pooling Point Developer as a mean to collect, record, modify, store or destroy personal data, the DPA 1978 law apply.

However, please note that, in any case, the Pooling Point Developer must comply with the provisions of the law regarding secrecy of correspondence, and may face a penalty of FF 1 500 000 (see Section 1B(b) above).

(g)	Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in France in order to establish and/or own and/or operate and/or administer the Pooling Point in France? Specify what type of entity(ies) the Pooling Point Developer would be required to establish in France.

We are not aware of any specific regulations which require that the Pooling Point Developer must have a presence in France in order to establish and/or own and/or operate and/or administer the Pooling Point in France.

(h)	In the event that the Pooling Point did established a type of entity(ies) in France, in that regard, would any of your answers to the questions set out in this Section 3A(a) to (g) inclusive, above change in any respect and, if so, how?

In the event that the Pooling Point established a type of entity(ies) in France, our answers to the questions set out in this Section 3A(a) to (g) inclusive would not change.

[bookmark: __RefHeading___Toc469808474]Section 3B: Connection of a telecommunications network to the Pooling Point

We have answered the following questions on the assumption that the Pooling Point is located at a particular address in a city or town in France.  We have taken two types of scenario into account:

The Network Operator is neither incorporated in, nor has a branch or other establishment or presence, in France;

(ii)	The Network Operator is incorporated in, or has a branch or other establishment in France.

(a)(i)	How would the connection of a Network to a Pooling Point in France fall to be examined or categorised under the telecoms regulatory regime in France?

The mere connection of a Network to a Pooling Point would not be "categorised" under French telecommunications regime (regardless of where the Network Operator is incorporated or located).  Pursuant to Article L. 32 9° of the CPT, "interconnection" means both (i) the reciprocal services provided by two public network operators in order to allow all users to communicate freely among themselves regardless of the networks to which they are connected or the services they use; and (ii) the network access services provided for the same reason by a public network operator to a public telephony service provider. 

Should ECI and the Local Counterparties each establish and operate a public network, the access to each other's networks via the Pooling Point may be construed as "interconnection" and therefore a copy of the interconnection agreement should be communicated to the ART.  Disputes between operators relating to interconnection may be referred to the ART.

(a)(ii)	What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in France

No telecommunications licence would be required for the connection of a Network to a Pooling Point (irrespective of whether the Network Operator is present in France). 

However, in the event that ECI establishes and operates a network available to the public, the Network Operator would be required to enter into a interconnection agreement with the ECI.  Pursuant to Article L. 34-8 I of the CPT, the two parties involved in interconnection must enter into an interconnection agreement, which sets out the technical and financial arrangements for interconnection, in accordance with the CPT and with the supplementary decisions concerning its implementation. The Interconnection Decree no. 97-188 of 23 March 1997 sets out the requirements and the pricing principles which interconnection agreements must satisfy.

When essential for the purposes of fair competition and the interoperability of services, the ART may ask for the agreement to be modified, after consultation with the competition authority.

(a)(iii)	Which type of licence would be applicable, if any?

No licence would be required to connect a Network to a Pooling Point, irrespective of whether the Network Operator is present in France.

(b)	Which other elements of the telecoms regulatory regime in France would affect the connection of a Network by a Network Operator to a Pooling Point in France?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in France?

As described in Section 3A(a) above, the connection between the Pooling Point and the Network must respect the technical requirements regarding interconnection interfaces.

No other elements of the telecommunications regulatory regime would affect the connection of a Network, assuming that neither ECI nor the Local Counterparties nor the Pooling Point developer are required to obtain any kind of licence.  Should the above entities require a licence under the CPT, the rules described above would then apply. 

(c)(i)	If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in France, into which such category or categories would a Network Operator and /or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?

· Network Operator. If the Network Operator does not yet hold a telecommunications licence, it may be required to obtain a licence under Article L. 33-1 or L. 34-1 if, as a result of the connection of its Network to a Pooling Point, the Network Operator establishes or operates a network available to the public or provides telephony services.

· Pooling Point Developer. If the Pooling Point is connected to a Network but the Pooling Point Developer does not operate the Network nor provide telecommunications services, no licence is required. 

(c)(ii)	Is the above position be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?      

· Network Operator. The CPT requires that a licence under Article L. 33-1 be obtained in order for an entity to establish and operate a network. However, the ART considers that (i) when an entity solely establishes a network, no licence is required, and (ii) when it solely operates (but does not establish) a network, it is regarded as if it had established a network and therefore a licence would be required. 

· Pooling Point Developer. The above position in paragraph (c)(i) is not altered for the Pooling Point Developer; it does not require to any licence to perform its Pooling Point-related activities. 

(d)	Would any other form of licences, permits, consents or other governmental approvals be required in France in order for a Network Operator to establish and/or own and/or operate a Network in France?  If so, please describe.

No other licence or approval would be required in order for a Network Operator to establish and/or own and/or operate a Network in France except as set out above, irrespective of whether the Network has a presence in France. 

(e)	Would any other form of licences, permits, consents or other governmental approvals be required in France in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in France? 

We are not aware of any other form of licence or approval which would required in order for a Network Operator to connect a Network to a Pooling Point located in France (other than as set out above). 

(f)	For each of the respective situations set out in questions (a) to (e) of this Section 3B, would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in France?  

A copy of the interconnection agreement covering the connection to the Pooling Point must be sent to the ART within ten days of its signing.  Also, pursuant to Article L. 36-8 I of the CPT, the ART may be called upon to settle disputes relating to the refusal of interconnection, interconnection arrangements or access conditions.

(g)	Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in France in order for a Network Operator to establish, own or operate a Network in France or for it to connect a Network owned or operated by it to a Pooling Point located in France?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B (a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in France.

To establish, own or operate a network in France, it is not necessary that the Network Operator have a presence in France.  Similarly, to connect a Network, owned or operated by a Network Operator, to a Pooling Point located in France, it is not necessary for the Network Operator to have a presence in France.

However, subject to international agreements signed by France containing a clause of reciprocity applicable to the telecommunications sector (e.g. the ratification by France of the 15 February 1997 Agreement on Basic Telecommunications Services concluded under the auspices of the World Trade Organisation, which opens the whole telecommunications services market to foreign entities), Article L.33-1 III of the CPT prohibits the granting of a licence relating to a network using radio electronic frequencies to a company where more than 20% of its share capital (or the voting rights at the annual general meeting) are held, either directly or indirectly, by foreign nationals.  Furthermore, no foreign national may enter into a transaction which would result in the increase (either directly or indirectly) of the share held by foreign nationals in a licensed company to more than 20% of the share capital or the voting rights at the annual general meeting.

Since the ratification by France of the WTO Basic Telecommunications Agreement, the above prohibition applies only to direct ownership in respect of US legal entities (e.g. application of the reciprocity clause provided in Article L.33-1  III).  Indeed, the specific market commitments of US government in the above agreement expressly exclude direct ownership of US telecommunications operators exceeding 20% of the share capital or the voting rights.

The provisions of this Article does not apply to persons or legal entities that are nationals of a member state of the European Union.

[bookmark: __RefHeading___Toc469808475]Section 3C: Taxation

(a)	If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in France so as to bring such Pooling Point Developer within the scope of taxation in France, by virtue of its establishment, ownership, operation or administration of a Pooling Point in France?

The issue is whether a Pooling Point Developer would be deemed to have a branch or establishment in France so as to bring such Pooling Point Developer within the scope of taxation in France, by virtue of its establishment, ownership, operation or administration of a Pooling Point in France.

We understand that a Pooling Point means a switching and interconnection facility in a particular physical location through which connections between Buyers and Sellers of Bandwidth may be established, monitored or otherwise served.  A Pooling Point Developer would own and/or operate and/or administer such Pooling Points.  

As set out in the Introduction of Section 1H, according to French territoriality rules, only business profits derived from a business conducted in France, or income whose right to tax is granted to France in application of a double tax treaty, are subject to corporation tax in France.

French domestic tax law considers as taxable in France, unless provided otherwise by a double tax treaty: 

· foreign legal entities which conduct a business in France;

· foreign legal entities which, without conducting a business in France, have representatives without a separate legal personality and which they control domiciled in, and acting from, France; or

· foreign legal entities which carry out operations constituting a complete commercial cycle in France (i.e. purchase of goods followed by their resale).  

According to the OECD Model Tax Treaty, a foreign company is taxable in the "source" State if it has a permanent establishment in the latter State.  A permanent establishment is defined as a fixed place of business through which the business of an enterprise is wholly or partly carried on.  

This includes the situation where: (i) the enterprise has premises (such as for example, a place of management, a branch, an office or a factory) in which the activity is carried out on a "permanent" basis, and (ii) a person who does not have an independent status is acting on behalf of the enterprise and has, and habitually exercises, an authority to conclude contracts in the name of the enterprise.  However, if the maintenance of a fixed place of business, or the use of services supplied by a dependent person, is done solely for the purpose of collecting information, of for carrying on any other preparatory or auxiliary activity, then the enterprise is not deemed to have a permanent establishment.

Furthermore, income derived from immovable assets is usually taxable in the State where such immovable assets are located.  Income derived from immovable assets situated in France should therefore be subject to corporation tax in France.

From the Pooling Point Implementation chapter of the Market Starter Kit, we understand that the Pooling Point consists of highly technical equipment installed in a selected physical location at the two ends of city-pair segments which represent the most liquid telecommunications paths.  Considering the fact that the Pooling Points are likely to be operated over a number of years so as to achieve their interconnection goal, and provided they are used by the Pooling Point Developer for commercial or industrial purposes, there are likely to be considered as a fixed place of business.  Such fixed place of business (or permanent establishment in the event of a double tax treaty) would give rise to a tax liability in France as described in paragraph (b) below.

(b)	If a Pooling Point Developer is incorporated in, or has a branch or other establishment in France, or is deemed to be incorporated in or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies in France in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

Should the Pooling Point Developer be considered as having a fixed place of business or a permanent establishment in France, the following taxes may apply to such entity:

· Corporation tax.  Please refer to Introduction in Section 1H above for further details.

· Yearly lump sum tax (Imposition Forfaitaire Annuelle).  In principle, all corporate entities subject to French corporation tax are subject to the "yearly lump sum" tax.  The tax is a flat rate which varies according to the turnover of the taxable entity (from FRF 5,000 for a turnover below FRF 1,000,000 to FRF 200,000 for a turnover exceeding FRF 500,000,000).

· Business tax (Taxe professionnelle).  Business tax is due by individuals or legal entities who usually carry out a professional activity in France.  The taxable basis is computed by adding up two elements which are (i) the leasing value of tangible immovable assets used by the taxpayer for the needs of its activity, and (ii) 18% of the wages paid (reduced with an allowance equal to FRF 100,000 for 1999, FRF 300,000 for 2000, FRF 1,000,000 for 2001 and FRF 6,000,000 for 2002; the wages should disappear from the taxable basis as from 2003).  The taxable basis is then subject to a reduction of 16% before the application of rates of taxation determined each year by the cities where such tax is due.  

The rate of the business tax is composed of (i) a communal rate, (ii) a departmental rate, (iii) a regional rate, and (iv) an additional tax  (cotisation de péréquation de taxe professionnelle), to which a 8% registration expenses fee is added.  In total, it ranges from 15% to 30% approximately depending on the cities.

The business tax is payable by the person carrying out the taxable activity on 1 January of each year. 

In the situation where the taxable elements are given on lease by their owner and are subject to the real property tax, the person taxed on the use of the constructions for the purposes of his activities is not the lessor, but the lessee provided the latter is subject to business tax (Article 1469(1) of the French Tax Code).

· VAT (Taxe sur la Valeur Ajoutée).  Please refer to Introduction in Section 1H above for a general overview of the VAT system in France.  

· Wage tax (Taxe sur les salaires).  The wage tax only applies to employers who are resident in France for tax purposes and which are not subject to VAT or whose turnover has not been subject to VAT on at least 90% of their income in the year preceding that of the payment of employee remunerations.  The wage tax is applicable at the rate of 4,25% based on the total amount of paid remunerations, including benefits  in kind.

· Real property taxes (Taxes foncières).  The real property taxes are due on all buildings situated in France unless a specific exemption is applicable.  The real property tax is due by the owner of the building on 1 January each year.  However, when the building is given on lease by the owner, the tax is generally charged back by the lessor to the lessee.

The real property tax is due on the leasing value of commercial buildings, which is the actual price set in the leasing agreements and on which the buildings are given on lease by the owner, provided the buildings are leased at arm's length prices (Article 1498(1°) of the French Tax Code).

The real property tax rates are voted each year by the cities and the tax is payable by the owner of the buildings in the cities where the buildings are situated.  The rate of the real property tax is composed of (i) a communal rate, (ii) a departmental rate, (iii) a regional rate, and (iv) a tax for household refuse disposal, to which a 8% registration expenses fee is added.

A specific exemption on the communal share of the real property tax exists for industrial and commercial buildings.  Such exemption is a complete exemption on the communal share of the real property tax and applies during two years after the date of completion of the buildings (Article 1383(I) of the French Tax Code).

The rate of French real property taxes ranges approximately between 15% and 42% depending on the city where the real property is situated.

· French local taxes.  Various French local taxes may be applicable depending on the location of the premises and the place where business is done.  We would need additional details so as to give an overview of what the taxes could be relevant to the Pooling Point Developer and/or Pooling Point.

· ORGANIC.  The ORGANIC tax is due by a certain number of legal entities by reason of their existence on 1 January of the year in which such tax is due.  The legal entities subject to the ORGANIC tax are principally (i) sociétés anonymes and sociétés par actions simplifiées, (ii) sociétés à responsabilité limitée, (iii) sociétés en commandite, (iv) public undertakings and national companies in certain circumstances, (v) legal entities whose head office is situated outside of France by reason of business carried out in France and triggering a corporation tax liability, (vi) sociétés en nom collectif, (vii) economic interest groupments, (viii) European economic interest groupments for the share of their operations carried out in France.

Taxable entities are subject to the tax at a rate of 0.13% on their annual turnover excluding VAT and similar taxes.

· Withholding taxes.  Unless provided otherwise by applicable double tax treaties, when paid by an entity resident of France for tax purposes to an entity resident outside of France for tax purposes, (i) dividend from a French company and branch profits in certain circumstances may be subject a 25% withholding tax, (ii) interest payments may be subject to a 15% withholding tax, (iii) service and royalty fees may be subject to a 331/3% withholding tax, (iv) capital gains arising from the transfer or exchange of immovable property, or shares in non-quoted companies whose assets are mainly composed of immovable property may be subject to a 331/3% withholding tax.  

(c)	If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in France, nor is deemed to be incorporated in, or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies in France payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

If the Pooling Point Developer does not have any presence in France, there should not be any corporation tax liability.  Other taxes such as, notably, VAT may however apply depending on the nature of the Transaction.

(d)	If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in France either by virtue of establishing, owning or operating a Network in France or by virtue of connecting a Network to a Pooling Point in France, so as to bring such Network Operator within the scope of taxation in France?

As long as a Network Operator either owns, leases or operates the various telecommunications networks, equipment, facilities or circuits, and thus is subject to the same "permanent establishment" risk as the Pooling Point Developer, the answer for a Network Operator is the same as the answer given for a Pooling Point Developer; please refer to paragraph (a) above.

(e)	If a Network Operator is incorporated in or has a branch or other establishment in France, or is deemed to be incorporated in or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies payable in France in respect of connection of a Network owned or operated by it to a Pooling Point in France?

The answers for a Network Operator are the same as the answers given for a Pooling Point Developer.  Please refer to paragraph (b) above.

(f)	If a Network Operator is not incorporated in, and does not have a branch or other establishment in France, nor is deemed to be incorporated in, or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies payable in France in respect of the connection of a Network owned or operated by it to a Pooling Point in France?

The answers for a Network Operator are the same as the answers given for a Pooling Point Developer.  Please refer to paragraph (c) above.



[bookmark: __RefHeading___Toc469808476]SECTION 4 - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN FRANCE.

For the purpose of this Section 4, we assume that the Segment which is the subject of a Transaction is between either (i) two Pooling Points, only one of which located in France or (ii) two Pooling Points both located in France. Two types of scenarios must be taken into account:

(i)	neither of the Buyer and Seller in respect of such Transaction has a presence in France 

(ii)	either or both of the Buyer and Seller in respect of such Transaction has a presence in France.

(a)	Would your answers to any of the questions set out in Section 1 and 2 of this Memorandum change in any respect and, if so, how? 

· One of the two Pooling Points is located in France.  None of our answers would change whether (i) neither of the Buyer and Seller has a presence in France or (ii) either or both of the Buyer and Seller has a presence in France

· Both Pooling Points are located in France.  The following answer concerns both scenarios (i) and (ii). 

According to Article L. 32 2° of the CPT, any form of installation or group of installations which ensure either the transmission or the transmission and routing of telecommunications signals and the associated exchange of the control and operational information, between network termination points constitutes a telecommunications network.

Therefore, the Segment together with the two Pooling Points located in France constitutes a network. The Network Operator must obtain a licence under article L. 33-1 if it operates the network and/or under article L. 34-1 if it provides telephone services to the public. The Network Operator may be required to obtain a licence under article L. 33-2 if the network is an independent network. 

· Insolvency issues.  The Buyer and Seller cannot be subject to French insolvency legislation if neither of them has a presence in France.

· Financial aspects. In the scenario contemplated in (i) above, there will not be provision of investment services in France and therefore our analysis set out in Section 1(A)(f)(i) above will not be relevant. 

· Taxation issues.  Answers given in Sections 1 and 2 with respect to applicable taxes are not modified by the fact that the Segment which is the subject of the Transactions would be between specific addresses (i) each of which is located in France, or (ii) a Pooling Point located outside of France and a Pooling Point located in France.

(b)	Does the telecoms licensing regime in France distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?

The French telecoms licensing regime does not distinguish between domestic operations and international operations. The licensing regime only applies to public networks established and operated in France and/or public telephony services provided within the French territory.

However, Article L. 33-1 4° states that, subject to international agreements concluded by France, the Telecommunications Minister and the telecommunications regulatory authority (the ART) shall ensure that operators licensed to route international traffic to and from French public networks enjoy equivalent treatment, in particular with regard to interconnection conditions to the French and foreign networks to which they request access.

Subject to the same reservation, the Minister and the ART are also required to ensure that the rights conferred by operators in countries outside the European Union upon the operators licensed in accordance with this article and with article L. 34-1, are comparable with the rights they enjoy on the national territory, particularly with regard to the  interconnection conditions laid down in this code.


Clifford Chance
21 December 1999

Annex 
The Survey Questionnaire

ENRON COMMUNICATIONS, INC.
SURVEY OF THE LAWS OF FRANCE REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH POOLING POINTS

Enron Communications, Inc. (“ECI”) requests you to provide them with an estimate of your fees and charges and basis therefor that would be incurred in providing them with answers responding to the questions set forth below.

Glossary of terms used in this Memorandum

In this questionnaire, the following words bear the following meanings: 

“Bandwidth” means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fiber optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.

“Pooling Point” means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (which collectively, for ease of reference in this Memorandum, is termed a “Pooling Point Developer”), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such tele-communications networks, equipment, facilities or circuits.

“Segment” means the electronically continuous path between two geographical reference points (e.g., between two specific addresses one in e.g., New York City and are in London, respectively).

Background to ECI and to this Memorandum

We would draw to your attention the paper copy and the CD-Rom version of Enron's "Market Starter Kit" enclosed with this questionnaire which sets out important background information as to the market in Bandwidth which ECI is wishing to create.
ECI, a wholly-owned subsidiary  of Enron Corp., is a company incorporated in the State of Oregon in the United States of America, with its headquarters in Portland, Oregon.  Please note that it may, in due course, also have Bandwidth trading personnel located in Houston, Texas and in London, England. 

ECI wishes to take your advice concerning transactions into which it wishes to enter for the purchase or sale of Bandwidth respectively from or to entities which have a presence in France (see Sections 1, 2 and 4 of this Memorandum below); it also wishes to take your advice concerning the establishment of a physical Bandwidth Pooling Point(s) in France (see Section 3 of this questionnaire below).  The matters dealt with in all of Sections 1 to 4, inclusive, in this questionnaire are collectively referred to as the "Proposal".  The questions which ECI require you to address in respect of these various scenarios are set forth in the respective Sections 1, 2, 3 and 4 below.

Objective of this questionnaire

To obtain advice on:

· The telecommunications (“telecoms”) regulatory regime in France so far as relevant to the implementation of the Proposal in France;

· The possible impact of competition law in France generally on relevant aspects of the Proposal;

· Other legal/regulatory provisions of which local counsel is aware which may impinge on the implementation of the Proposal (N.B. not financial/securities law regulatory aspects except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in France).

SECTION 1. - BANDWIDTH TRADING TRANSACTIONS

Introduction and explanation of a Bandwidth trading transaction

ECI is intending to enter, as principal, into transactions with third parties in France (each a “Local Counterparty”) whereby ECI would either:

(a)	buy from the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by the Local Counterparty to ECI in return for monetary consideration payable by ECI to the Local Counterparty; or

(b)	sell to the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by ECI to the Local Counterparty in return for monetary consideration payable by the Local Counterparty to ECI.

Each type of transaction referred to in (a) and (b) above is herein referred to as “Transactions”.  

In addition, it is intended that each Transaction would be entered into by means of a telephone call (or by way of exchange of electronic messages, e.g., via the internet) between the Local Counterparty and an ECI trader based, probably, in Houston, Texas, such call (or the exchange of electronic messages) being initiated either by a representative of the Local Counterparty or by the ECI trader.  The parties intend and desire that each Transaction would be contractually binding from the moment agreed to in the telephone call (or upon the exchange of the electronic messages).  

Documenting the Transactions

Each Transaction would be documented in one or other of the following ways:

(1)	before ECI and a Local Counterparty enters into any Transaction, both ECI and the Local Counterparty shall have entered into a Master Agreement substantially in the format of the draft copy thereof attached to this Memorandum as Annex A (the “Master Agreement”) which will govern all the Transactions and each time a Transaction is entered into orally over the telephone (or by exchange of electronic messages) pursuant to that Master Agreement, each such Transaction shall be confirmed in writing (and in the manner set out in Section 1.3 of the Master Agreement) sent by ECI to the Local Counterparty substantially in the form of the confirmation which is annexed to the Master Agreement as Exhibit A; or

(2)	where ECI and a Local Counterparty have not already entered into a Master Agreement, after ECI and a Local Counterparty has entered into a Transaction orally over the telephone (or by exchange of electronic messages), ECI will send to the Local Counterparty a confirmation to which will be attached General Terms and Conditions substantially in the form of the draft attached to this Memorandum as Annex B (“GTCs”) with a view to such GTCs governing the Transaction.  In this scenario, you may assume that the Local Counterparty, prior to entering into any Transactions with ECI,  has already seen and agreed to the GTCs. 

Assumptions 

You should assume for these purposes that: 

	(I)	each Local Counterparty is either incorporated, or has a branch or other	presence, in France;

(II)	ECI is not incorporated in France and does not have a branch or other presence in France;

(III)	either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits located in France or elsewhere;

(IV)	occasionally representatives of ECI may visit potential or actual Local Counterparties in France with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;

(V)	the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of France, for example between specific addresses in each of London and New York City; and

(VI)	the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entities or financial institutions, but they will not be individuals.

Please note that the Local Counterparties may or may not be providers of telecommunications services or owners of telecommunications facilities as ECI wishes to determine whether entities other than telecommunications entities can trade Bandwidth.

Questions

A.	 Licensing and Organization

(a)	(i)	How would the Transactions fall to be examined or categorized under the telecoms regulatory regime in France and what would be the impact of such categorization?

	(ii)	What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?

	(iii)	Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?

(b)	Which other elements of the telecoms regulatory regime in France would effect the Transactions between ECI and the Local Counterparty.  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions?

(c)	(i)	Are different licences necessary in France for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?

	(ii)	Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecoms regulatory regime in France?

	(iii)	Is either of the above two positions (Section 1A.(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?

(d)	(i)	To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, are any other licences, permits, consents or other governmental approvals required in France (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties? 

(ii)	To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, would ECI (or any of its personnel) need to be licensed (1) to visit France to market Transactions to Local Counterparties and/or (2) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in France?  

(iii)	To the extent not already covered by the questions in Section 1A. Paragraphs (a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in France to buy or sell Bandwidth from or to ECI and/or other counterparties?

If so, briefly describe the procedure and approximately how long it would take to obtain any such licenses, permits, consents or approvals.  

(e)	(i)	To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, under local law in France, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty?  

(ii)	To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in France in respect of Transactions between them and, if so, what?

(f)	(i)	Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in France and, if so, why?

(ii)	If it would be so construed, which market supervisory body, if any,  in France would regulate the Bandwidth market and which rules would apply?

B.	Capacity and Authority

(a)	Under local law in France, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.

(b)	Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?

(c)	Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?

(d)	(i)	Pursuant to the requirements of local law in France, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, France? 

(ii)	If it would be so required under local law in France, please specify what type of entity ECI would be required to establish in France.  

	(iii)	If ECI established such an entity in France to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of this Memorandum change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity? 

C.	General Contractual Terms and Formalities

Questions

(a)	Under the laws of certain jurisdictions, “economic re-opener” for certain contracts or Transactions may be permitted.  This may be implied by law (and therefore not required to be set forth in the contractual terms relating to a Transaction, such as the Master Agreement or GTCs or their attendant Confirmations), and in some instances may provide that the parties are required to negotiate in good faith regarding an amendment to the contractual terms of a Transaction when economic circumstances have drastically changed since the Transaction became contractually binding.  The purpose of such negotiations would be to agree an amendment to the contractual terms of the Transaction in order to place the parties back in substantially the same economic position for which they initially bargained.

	Accordingly: 

(i)	Does local law in France contemplate some form of an economic re-opener?  If so, please briefly describe.
(ii)	Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in France that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in France?

(b)	(i)	Is it a correct statement of local law in France to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.

(ii)	In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in France which would prevent or in any way impact upon marketing or trading of any of the Transactions through the internet?

(iii)	If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (1) the relevant internet site is maintained in or elsewhere; or (2) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.

(iv)	Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.

(c)	ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in France?  
(d)	(i)	Would any data protection laws in France apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers; or
(ii)	would either ECI or the Local Counterparty have responsibility in France for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.

(e)	Does the law of France prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.

(f)	(i)	Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in France?  

(ii)	If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  

(iii)	What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?

(g)	If suit were brought in France to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in France applied French law (either because the court did not enforce the choice of foreign law – as to which see Section 1 D below - or because the parties elected for French law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?

D.	Jurisdiction and Enforcement

Assumptions

Assuming:

(I) 	disputes relating to Transactions between ECI and a Local Counterparty 	were referred to either:

	(a)	arbitration governed by the U.S. Federal Arbitration Act (“FAA”) and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules (“AAA”) in New York City; or, alternatively, 

	(b) 	international arbitration under the Rules of the International Chamber of Commerce (“ICC Rules”) or of the London Chamber of International Arbitration (“LCIA”), in either case in London; and

(II)	the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to that referred to in Section 1D(I)(b) above) then the governing law may be the laws of England; and

(III)	in all cases, however, that either form of arbitration under Section 1D(I) above will be conducted in the English language; then

please would you answer the following questions.  

Questions

(a)	Would any Local Counterparty (public or private) be granted immunity from suit, 	attachment of assets or execution of judgements, either in the form of sovereign 	immunity or otherwise?

(b)	Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either:

(i) 	AAA arbitration under the FAA to be held in New York City; or 

(ii) 	arbitration under either the ICC or LCIA Rules to be held in London, 
would be legally valid, binding and enforceable under the laws of France. 

(c)	(i)	Would a Court in France enforce a judgment rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  

(ii)	Is there any possibility of the national or local courts of France challenging or otherwise intervening in relation to any award made by any such arbitral tribunal?  

(iii)	Would a party have any right to appeal to the courts in France in respect of an award made by either such body, or could it challenge the validity of the award? 
(d)	If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section 1D(I) above is enforceable in the courts of France, would ECI experience any significant delays in such courts in seeking enforcement of such award?

E.	Events of Default, Insolvency and Early Termination

(a)	Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement / GTCs) or similar event occurred to a Local Counterparty, if French law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in France enforce the Early Termination provisions of Section 6 of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?

(b)	If the Master Agreement / GTCs (and their underlying Transactions) could be so terminated, would a court in France, applying French law, give effect to the Early Termination Payment provisions of the Master Agreement / GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?

(c)	Would a court in France, applying French law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement / GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement / GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.

(d)	To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?

(e)	On the assumption that the Local Counterparty entering into Transactions with ECI was either:
(I)	incorporated in France but had a branch or other form of presence 	outside of France in another jurisdiction; or 

(II)	was incorporated outside of France but had a branch or other form of 	presence in France, 

and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (I) or (II), and in the event that an insolvency official was appointed both to the Local Counterparty in France and to its presence in the jurisdiction outside of France:

(i)	Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?

(ii)	Does France have any bankruptcy treaties with any other countries and what is the effect of  such treaties?

(iii)	Would the insolvency of the Local Counterparty in France proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of France where the Local Counterparty also had a presence?

F.	Liquidated Damages provisions

If suit were brought in France by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in France applied the laws of France (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of France to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in France view such provisions as being unenforceable for being, for example, a penalty? 

G.	Foreign Exchange Controls and Usury

(a)	Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into France or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in France applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions?
(b)	(i)	Are there any usury laws in France which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?  

(ii)	Are there any available exemptions?  

(iii)	If no exemptions exist, what are the consequences as to enforceability and penalties?

H.	Taxation

In respect of a Transaction, are there any taxes, duties or levies in France which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in France or (b) is incorporated in, or has a branch or establishment in France.

I.	Miscellaneous

(a)	Are there any restrictions under local law in France that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.

(b)	Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in France?

(c)	Are there any other legal or regulatory issues under laws or regulations in France relating to the Transactions and / or the Master Agreement and / or the GTCs of which ECI should be made aware?

SECTION 2. - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY

Introduction and explanation of closing-out Transactions before they go to physical delivery 

Note:	The rationale for this Section 2 of this Memorandum is to elucidate whether the closing-out of Transactions between ECI and Local Counterparties before delivery, with, simply, financial settlement between those parties, would make such Transactions subject to any form of financial services regulation in France.

Paragraphs A to [I], inclusive, of Section 1 above deal with the situation where, in a Transaction, a seller of Bandwidth (e.g. either ECI or the Local Counterparty) sells Bandwidth to a buyer (e.g., either the Local Counterparty or ECI) for ultimate physical delivery of such Bandwidth by that seller to that buyer.  It may also be the case however that that Transaction may not go to actual physical delivery as between ECI and the Local Counterparty but could be closed-out as between ECI and the Local Counterparty (with financial settlement only of amounts due between the parties) prior to the actual delivery date such that neither ECI nor Local Counterparty themselves have to make, or take, physical delivery of the Bandwidth originally contracted to be purchased and sold. Typically, this would be the case in any of the following scenarios:

(a)	ECI contracts to buy Bandwidth from an entity (such entity termed herein “A”) with the intention, at the time of contracting, of taking physical delivery of the Bandwidth from A on its proposed delivery date. Before ECI is due to take physical delivery of such Bandwidth from A, ECI contracts to sell the Bandwidth which it has agreed to purchase from A to a Local Counterparty, the intention being, at that time, for ECI to make physical delivery of that Bandwidth to that Local Counterparty.  At some stage before the Local Counterparty is due to take physical delivery of that Bandwidth from ECI, however, the Local Counterparty contracts to sell that Bandwidth to another entity (such other entity termed herein “B”), with the intention, at that time, of making physical delivery to B on the proposed delivery date.  On the delivery date, A physically delivers the Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  ECI pays A for the Bandwidth which it contracted to purchase from A; Local Counterparty pays ECI for the Bandwidth which it contracted to purchase from ECI; B pays Local Counterparty for the Bandwidth which it contracted to purchase from the Local Counterparty.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and Local Counterparty.

(b)	The same series of Transactions as detailed in example (a) are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.

(c)	ECI contracts to sell Bandwidth (which it has not yet purchased) to a Local Counterparty, with the intention, at the time of contracting, of making physical delivery of that Bandwidth, on the delivery date, to the Local Counterparty.  At some stage before physical delivery of that Bandwidth is due to occur, ECI contracts to buy equivalent Bandwidth from an entity (termed herein “A”) for intended physical delivery to the Local Counterparty to fulfil ECI’s commitments under its contract with the Local Counterparty. Before physical delivery of such Bandwidth is due to be made by ECI to the Local Counterparty, however, the Local Counterparty contracts to sell equivalent  Bandwidth to another entity (termed herein “B”) for intended physical delivery to B. On the due date for physical delivery of the Bandwidth, A delivers  Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  Payment occurs amongst all the parties as in example (a) above.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and the Local Counterparty.

(d)	The same series of Transactions as detailed in example (c) above are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.

The types of Transactions referenced above in this Section 2 between ECI and the Local Counterparty will be agreed to and documented in the same manner in all respects as stated in the introductory paragraphs of this Memorandum.  In addition, if ECI representatives visit Local Counterparties in France to advertise or market Bandwidth Transactions to them, such representatives may refer to this ability to close-out such Transactions as between ECI and Local Counterparty, and simply to make financial settlement of such Transactions as between themselves, as mentioned, rather than for ECI or Local Counterparty actually themselves to make / take physical delivery of the Bandwidth.

Questions

In respect of such ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?

SECTION 3. – ESTABLISHMENT OF POOLING POINTS AND CONNECTION OF TELECOMMUNICATIONS NETWORKS TO POOLING POINTS

A.	Establishment of Pooling Point in France by a Pooling Point Operator.

Introduction

It is envisaged that at same stage a Pooling Point may be established at a specific location in France (i.e., in a building at a specific address in Paris).  Such Pooling Point would be owned and / or operated and / or administered by an entity which is termed herein a Pooling Point Developer.  Please note that the Pooling Point Developer may be a corporation(s) or partnership(s) but it/they would be a private entity(ies) rather than being a governmental or municipal entity(ies). 

Assumption

Assume when answering questions (a) to (d), inclusive, in this Section 3(A), that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, France.

Questions

(a)	How would the establishment, ownership, operation or administration, of a Pooling Point fall to be examined and categorized under the telecoms regulatory regime in France?

(b)	Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in France in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in France?  If so, please describe:

(i)	which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and

(ii)	if licences or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class licence or exemptions? and

(iii)	briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.

(c)	Which other elements of the telecoms regulatory regime in France would effect the establishment, ownership, operation or administration of a Pooling Point in France?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in France?

(d)	Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in France in respect of the establishment and /or ownership and/or operation and / or administration of the Pooling Point?  If so, please:

(i)	identify and describe the nature of the regulatory body concerned; 

(ii)	briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and / or establishment and / or operation and / or administration of the Pooling Point and/or the Pooling Point Developer; and 

(iii)	briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point); and

(iv)	would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.

(e)	A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to ‘tap’ into calls (wiretapping).

	(i)	If a law enforcement agency in France was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of France to comply with such request?
(ii)	If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?

(f)	Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?

(g)	Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in France in order to establish and / or own and / or operate and / or administer the Pooling Point in France?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in France.

(h)	In the event that the Pooling Point Developer did establish a type of entity(ies) in France (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?   

B	Connection of a telecommunications network to the Pooling Point.

Introduction

As will be seen from the definition of Pooling Point, the Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a “Network”), each owned, leased or operated by various third parties (each such third party termed herein a “Network Operator”).  

Assumptions

When answering questions (a) to (f), inclusive, in this Section 3(B), please answer each question assuming:

(I)	the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in France; and 

(II)	the Network Operator is incorporated in, or has a branch or other establishment in France; and

(III)	that the Pooling Point is located at a particular address in a city or town in France.

Questions

(a)	(i)	How would the connection of a Network to a Pooling Point in France fall to be examined or categorized under the telecoms regulatory regime in France?

(ii)	What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in France and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?

(iii)	Which type of licence would be applicable, if any, e.g., individual licence, class licence or exemption?

(b)	Which other elements of the telecoms regulatory regime in France would effect the connection of a Network by a Network Operator to a Pooling Point in France?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in France?

(c)	(i)	If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in France, into which such category or categories would a Network Operator and and /or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?

(ii)	Is the above position in Section 3B(c)(i) be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?

(d)	Would any other form of licences, permits, consents or other governmental approvals be required in France in order for a Network Operator to establish and/or own and/or operate a Network in France?  If so, please describe.

(e)	Would any other form of licences, permits, consents or other governmental approvals be required in France in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in France?  If so, please describe. 

(f)	For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in France?  If so, please describe.

(g)	Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in France in order for a Network Operator to establish, own or operate a Network in France or for it to connect a Network owned or operated by it to a Pooling Point located in France?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in France.

C.	Taxation

(a)	If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in France so as to bring such Pooling Point Developer within the scope of taxation in France, by virtue of its establishment, ownership, operation or administration of a Pooling Point in France?

(b)	If a Pooling Point Developer is incorporated in, or has a branch or other establishment in France, or is deemed to be incorporated in or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies in France in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

(c)	If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in France, nor is deemed to be incorporated in, or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies in France payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

(d)	If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in France either by virtue of establishing, owning or operating a Network in France or by virtue of connecting a Network to a Pooling Point in France, so as to bring such Network Operator within the scope of taxation in France?

(e)	If a Network Operator is incorporated in or has a branch or other establishment in France, or is deemed to be incorporated in or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies payable in France in respect of connection of a Network owned or operated by it to a Pooling Point in France?

(f)	If a Network Operator is not incorporated in, and does not have a branch or other establishment in France, nor is deemed to be incorporated in, or to have a branch or other establishment in France, would it be subject to any taxes, duties or levies payable in France in respect of the connection of a Network owned or operated by it to a Pooling Point in France?

SECTION 4. - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN FRANCE.

Assumptions

You will note that in Sections 1 and 2 of this Questionnaire, you were asked to answer the questions in those Sections assuming that the Segment which is the subject of a Transaction is between specific addresses each of which is located outside of France.
Assume now, for the purposes of this Section 4, that the Segment which is the subject of a Transaction (as referred to in Section 1 of this Memorandum) is between either:

(I)	a Pooling Point located outside of France (e.g., in New York City) and a Pooling Point located in France (e.g., in Paris); or 

(II)	Pooling Points, each of which is located in France (e.g., one is in Paris, the other is in Strasbourg); and

(III)	 that one of two scenarios exists:

	(a)	in the first instance, that neither of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in France, nor is deemed to have a branch or other establishment or presence in France; and 

	(b)	secondly, that either or both of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in France.

Questions

(a)	In respect of each of the various permutations set out in paragraph (I) and (II) and (III)(a) and (III)(b) of this Section 4, respectively, would your answers to any of the questions set out in Section 1 and 2 of this Memorandum change in any respect and, if so, how?  Please describe.

(b)	Does the telecoms licensing regime in France distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?
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