FINANCIAL ENERGY MASTER AGREEMENT
(LEGAL OPINION)


To:	Nordic Association of Electricity Traders
	(Nordisk Krafthandlerforening)

Dear Sirs,

Financial Energy Master Agreement

We have been instructed to give an opinion as to the validity and enforceability under the laws of [jurisdiction] of the January 2000 version of the Financial Energy Master Agreement, including  the related forms of confirmation (collectively, the Agreement), in the form attached to this opinion.

Terms defined in the Agreement have the same meanings in this opinion.

This opinion is given in respect of parties which are (a) companies incorporated or organised under the laws of [jurisdiction] and (b) branches established or located in [jurisdiction] of companies incorporated or organised outside [jurisdiction].  A company incorporated or organised in [jurisdiction] is incorporated or organised under [please identify relevant statute/regulation etc.].

This opinion is confined to matters of [jurisdiction's] law and we express no opinion with regard to any system of law other than [jurisdiction's] law.

We have assumed that:

(a)	each party has all requisite capacity and corporate power to execute, deliver and perform its obligations under the Agreement and each party has taken all necessary steps to execute, deliver and perform the Agreement and Transactions carried out under the Agreement;

(b)	the Agreement and all Transactions have been duly authorised, executed and delivered by each party in accordance with all applicable laws;

(c) the parties over time enter into one or more Swaps, Swaptions and/or Asian Options in which the Fixed Price, in the case of a Swap, and the Strike Price, in the case of an Asian Option, is the price per unit of a commodity, such as electric power, and the Floating Price is the price of the commodity per the same unit on a commodity exchange or an established market place (such as Nord Pool ASA, the Amsterdam Power Exchange, the U.K Electricity Pool) per Calculation Period;

(d)	the parties, for the purpose of Section (8)(a) (Governing Law), have chosen either Danish law, English law, Finnish law, German law, Netherlands law, Norwegian law or Swedish law (each hereinafter the “Governing Law”) to govern the Agreement and all Transactions;

(e)	the Agreement and each Transaction are valid and binding under the Governing Law (if other than [jurisdiction's] law);

(f)	provisions of the Agreement that we deem crucial to our opinion have not been altered in any material respect[footnoteRef:2]. [2:  Please state, if accurate, that any selections contemplated in, and made pursuant to, the Agreement would not be material alterations.] 


(g)	the Agreement has been entered into for bona fide commercial reasons and on arms’ length terms by each of the parties;

(h)	the Agreement and all Transactions carried out under the Agreement are entered into prior to the formal commencement of insolvency proceedings against either party;

(i) the time at which a Transaction is entered into under the Agreement, neither party has actual notice of the insolvency of the other party; 

(j) the Interest Rate(s) specified in the Schedule by the parties will not exceed the maximum lawful rate permitted by applicable law; and

(k)	there exists no other agreement or instrument between the parties governing Transactions which is in conflict with the Agreement.

Subject to the above, we are of the opinion that under the laws of [jurisdiction]:

1.	Insolvency proceedings

1.1	The only bankruptcy, composition, rehabilitation (e.g. administration, receivership or voluntary arrangement) or other insolvency proceedings to which a party incorporated in or with a branch in [jurisdiction] would be subject in [jurisdiction] are the following:

[                     ]

(hereinafter collectively the “Insolvency Proceedings”).

1.2	We confirm that all of the Insolvency Proceedings would be adequately covered by the definition of Insolvency Event in the Agreement.

2.	Validity of the Agreement

2.1	The Agreement will be effective under the laws of [jurisdiction] and will take effect in accordance with its terms where one or both of the parties is a company incorporated in [jurisdiction] or is incorporated outside [jurisdiction] but has a branch located in [jurisdiction].

2.2 A court in [jurisdiction] would uphold the parties’ choice of Governing Law and, if relevant, the irrevocable submission by the parties pursuant to Section 8(b) (Jurisdiction) to:

(i) the courts of Denmark, provided that the Agreement and all Transactions are governed by Danish law;

(ii) the courts of England, provided that the Agreement and all Transactions are governed by English law;

(iii) the courts of Finland, provided that the Agreement and all Transactions are governed by Finnish law;

(iv) the courts of Germany, provided that the Agreement and all Transactions are governed by German law;

(v)	the courts of The Netherlands, provided that the Agreement and all Transactions are governed by Netherlands law;

(vi)	the courts of Norway, provided that the Agreement and all Transactions are governed by Norwegian law; and

(vii)	the courts of Sweden, provided that the Agreement and all Transactions are governed by Swedish law.

3.	Netting provisions

3.1 The central provisions of the Agreement which provide for close-out netting following an Event of Default are contained in Section 6 (Remedies).

3.2	If an Event of Default has occurred, either because of an Insolvency Event in respect of a party incorporated in or with a branch in [jurisdiction] or following any other default by that party under the Agreement, the close-out netting provisions of Section 6 (Remedies) would be effective and enforceable.  We are not of the opinion that the provisions of that Section would be more likely to be upheld if the Non-defaulting Party had to pay any net amount owed by it to the Defaulting Party pursuant to that Section irrespective of the Early Termination Date not being designated or not occurring by reason of an Insolvency Event[footnoteRef:3]. [3:  If you are of a different opinion, i.e. that full two way payments are the preferable approach to all Events of Default, please explain the reasons for your view.] 


3.3	In the event that the parties have selected a Termination Currency other than the currency of [jurisdiction], the conversion of any cash payment obligation into the Termination Currency under the Agreement would be valid and enforceable under the laws of [jurisdiction] and such a provision is not inconsistent with the public policy of [jurisdiction].

4.	Other matters

4.1	On the assumption that:

	(a)	under the Governing Law (if other than [jurisdiction's] law) the unenforceability or illegality of any other provision of the Agreement would not undermine the efficacy of Section 6 (Remedies), the unenforceability or illegality of any other provision of the Agreement would not undermine the efficacy of that Section under [jurisdiction’s] law; and.

	(b)	the Governing Law is [jurisdiction's] law, the unenforceability or illegality of any  provisions other than those contained in Section 6 (Remedies) would not undermine the efficacy of that Section under [jurisdiction’s] law.


4.2	The Agreement may be used by any party with any other party wherever either is incorporated.  However, this opinion relates only to companies incorporated or organised in [jurisdiction] or branches of a party incorporated or organised outside [jurisdiction] located or established in [jurisdiction].

4.3	The provisions of Section 6 (Remedies) would be enforceable in all Insolvency Proceedings.

4.4	There is no necessity for the close-out netting effected under Section 6 (Remedies) to be reflected in the records of the parties for it to be effective.

4.5	Under the laws of [jurisdiction] it is [not] necessary for the efficacy of Section 6 (Remedies) that all Transactions should be treated as a single agreement.  [All Transactions entered into by the parties under the Agreement would be treated as a part of a single agreement in accordance with Section 1(c) (Single Agreement) under [jurisdiction’s] law].  

4.6	The use of the Agreement with branches of a party in a number of jurisdictions, including one where the legal basis for close-out netting is not clear, would not jeopardise the validity of Section 6 (Remedies) in respect of a party incorporated or organised in or with a branch in [jurisdiction].

4.7	The provisions of Section 6 (Remedies) would be enforceable in [jurisdiction] notwithstanding that actions may be taken by insolvency officials in other jurisdictions.

4.8 The discretion and flexibility given to the parties pursuant to Section 6 (Remedies) to select Automatic Early Termination do not affect the validity of the close-out provisions of that Section.  We do not consider that the provisions of that Section would be more likely to be upheld if Automatic Early Termination applied[footnoteRef:4]. [4:  If  Automatic Early Termination is desirable, please explain in what circumstances you consider it to be so and the reasons for your view.] 


4.9	We have no reason to believe that the Agreement would be unenforceable because of the law of any other jurisdiction.

There are no other material issues relevant to the issues raised by this opinion which we wish to draw to your attention.

This opinion is given for the sole benefit of the Nordic Association of Electricity Traders and its members and may not be relied upon by any other person without our prior written consent.

Yours faithfully
