OWNERS ENGINEER AGREEMENT


THIS OWNER’S ENGINEER AGREEMENT, effective March 1, 2001, (the “Effective Date”) is made and entered into by and between ____________________________, a ____________ corporation (“Owner’s Engineer”), and Enron Compression Services Company, a Delaware corporation (“Owner”) (each a “Party” and collectively the “Parties”).

RECITALS:


WHEREAS, The Owner has contracted with Gulf Power Company (“Gulf Power”) for the design, procurement and construction of the electric power transmission facilities necessary to deliver electric power to Florida Gas Transmission Company’s (“FGT”) Station 13a (the “Power Facilities”), and 

	WHEREAS, The Owner wishes to engage the Owner's Engineer to undertake certain supervisory and management services in relation to the design, construction, commissioning and testing of the Facility, and associated facilities.

NOW THEREFORE, in consideration of the premises and mutual covenants and agreements herein contained, the parties agree as follows:



1.0	APPOINTMENT OF THE OWNER'S ENGINEER	

The Owner hereby appoints the Owner's Engineer and the Owner's Engineer hereby agrees to perform the services with respect to the design, procurement, and construction of the Power Facilites as such services are specifically set forth on Exhibit “A” attached hereto (the “Services”) upon the terms and conditions set out in this Agreement acting at all times in the best interests of the Owner and in accordance with the instructions and directions of the Owner from time to time.  The Owner's Engineer shall commence performance of the Services on the Effective Date and continue until the compeletion and commercial operation of the Power Facilities (the “In-Service Date”), unless sooner terminated in accordance with the provisions of Section 10 or extended by mutual agreement of the parties.


2.0	RELATIONSHIP OF THE PARTIES	

2.1	Independent Contractor	

The Owner's Engineer undertakes performance of the Services as an independent contractor.  Nothing herein shall create a relationship of joint venture or partnership between the Owner and the Owner's Engineer, its agents, representatives, employees or subcontractor, for any purpose whatsoever.

2.2	Employees of the Owner's Engineer	

The Owner's Engineer's personnel shall be and remain solely the employees or agents of the Owner's Engineer, and at no time or in any manner shall said personnel be considered as or deemed to be employees of the Owner.

2.3	Control and Supervision	

The Owner's Engineer shall be responsible for the performance of the Services. The Owner's Engineer is entirely and solely responsible for its acts and the acts of its agents, employees, representatives and subcontractor engaged in the performance of the Services.  The Owner's Engineer shall work closely with the Owner in performing Services under this Agreement and the Owner shall have the right to observe, inspect and review performance of the Services, but no such observance, inspection or review shall relieve the Owner's Engineer of its obligations under this Agreement. 

2.4	Extent of and Limitations on Authority of the Owner's Engineer	

The Owner's Engineer shall have authority as may be reasonably necessary for the proper performance of the Services to exercise and perform the rights and obligations of the Owner; provided that, notwithstanding anything to the contrary contained elsewhere in this Agreement, the Owner's Engineer shall have no authority to act on behalf of the Owner in relation to any of the following matters without the Owner's prior written approval:

(a)	the agreement of any amendments to the terms of any contract entered into by the Owner,

(b)	the approval of any additional costs to Gulf Power,

(c)	the issuing of any instruction (except in an Emergency) or giving of any approval or the doing of any other thing which would or might reasonably be expected to give rise to an increase the cost of the Power Facilities for the Owner;

3.0	REPRESENTATIONS AND UNDERTAKINGS OF OWNER'S ENGINEER	

3.1	Standard Industry Practice  	

The Owner's Engineer warrants to and undertakes with the Owner that it will perform the Services at all times in accordance with those practices, methods, techniques and standards, as in effect or generally applicable at the time of performance of the Services, that are generally accepted for use in the power generation and tranmission industry and commonly used in prudent power generation and transmission engineering and operations to design, engineer, construct, test, operate and maintain equipment lawfully, safely, efficiently and economically as applicable to equipment of the size, service, and type used in the Power Facilities (“Standard Industry Practice”).


3.2	Time for Performance	

The Owner's Engineer shall, subject to the provisions of this Agreement, proceed with the performance of the Services regularly, diligently and in a timely manner consistent with Standard Industry Practice.

3.3	Compliance with Laws	

The Owner's Engineer shall comply with all laws related to its performance of the Services.


3.4	Reporting Obligations	

The Owner's Engineer shall:

(a)	keep itself fully and properly informed of all matters concerning the design, procurement, and construction of the Power Facilites, and promptly notify the Owner of all such matters of which the Owner's Engineer is aware and which are material to the interests of the Owner, and shall promptly furnish to the Owner copies of all correspondence, reports and other documents within the power, possession or control of the Owner's relating to the design, procurement, and construction of the Power Facilites; 

(b)	without prejudice to the generality of paragraph (a) above, as soon as reasonably practicable submit to the Owner reports reviewing and giving its recommendation in respect of any matter within the scope of the Services or which the Owner may by notice to the Owner's Engineer request the Owner's Engineer to report concerning the design, procurement, and construction of the Power Facilites (including those matters on which the Owner's Engineer is expressly required to report pursuant to this Agreement); and

(c)	submit [bi-weekly/monthly] progress reports to the Owner concerning the design, procurement, and construction of the Power Facilites 

3.5	Labor, Materials and Equipment	

The Owner's Engineer shall furnish and pay for all labor, materials, tools, equipment, transportation and supervision incident to and necessary for the Owner's Engineer to perform the Services.

4.0	OBLIGATIONS OF THE OWNER	

4.1	Information to be Provided by the Owner; Decisions to be Taken by the Owner	

The Owner shall from time to time upon request by the Owner's Engineer supply to the Owner's Engineer, without charge, such information or data in the possession or control of the Owner (or which may only be obtained by the Owner) as is necessary for the proper performance of the Services.  The Owner's Engineer shall make such requests for information or data and applications for decisions or approvals by the Owner pursuant to the terms of this Agreement or otherwise at such times as shall allow the Owner a reasonable opportunity to consider and act upon such requests or applications without disrupting or delaying the performance of the Services.


5.0	CONTRACT PRICE: TERMS OF PAYMENT	

5.1	Payment and Authorization 

The Owner shall pay the Owner’s Engineer for each hour worked in performance of the Services in accordance with the schedule of rates provided in Exhibit “B”.  Such rates are inclusive of (i) Owner's Engineer employee's time, whether the employee works overtime or regular time or is an exempt or non-exempt employee; and (ii) Owner's Engineer allowances for payroll burden (i.e. payroll taxes, insurance, vacations, sick leave, holidays, excused absences, fringe benefits, etc.), overhead, general and administrative expense (i.e. corporate officers, sales, public relations, personnel, law, medical, finance and accounting when not directly engaged in the Services, receptionists, janitorial, advertising personnel, rent, utilities, depreciation and maintenance of staff to provide readiness to serve), routine copies or correspondence, plans and specifications, telephone calls and postage,all taxes for which Owner is not responsible, insurance, profits, indemnification consideration under Clause 6 and all costs and expenses of whatever kind except as otherwise specifically set forth in this Agreement.  

5.3	Accounts and Dates of Payment

(a)	The Owner's Engineer shall, in accordance with the provisions of this Clause 5.3, submit monthly invoices in respect of amounts becoming due to the Owner's Engineer under this Agreement.

(b)	Such invoice shall identify separately:

(i)	the amount due for labor, giving details of its computation;
(ii)	any other amount due to the Owner's Engineer under or by virtue of this Agreement; and

Owner may reasonably require supporting information for the purpose of satisfying itself that the amount claimed as due by the Owner's Engineer is properly payable by the Owner

(c)	All invoices submitted by the Owner's Engineer pursuant to Clause 5.3(b) shall be payable (as to all undisputed amounts) within a period of 30 days following the date on which they are received by the Owner.

5.4	Interest and Disputed Items

Any amount payable by the Owner to the Owner's Engineer pursuant to Clause 5.3 and remaining unpaid at the expiry of the period of 30 days mentioned therein shall bear interest thereafter from the date of expiry of such period until the amount due is actually received by the Owner's Engineer such interest to accrue from day to day at a rate two per cent (2%) over the Citibank N.A. prime rate (effective annual rate) from the date payment would have been due until the date of payment.

5.5	Invoices

The Owner's Engineer represents and warrants that all amounts reflected on invoices submitted by the Owner's Engineer for payment will, to the best of the Owner's Engineer's knowledge and belief, be accurate, just, due and owing under the terms of this Agreement.

5.6	Audit

The Owner or its representative nominated for the purpose shall have the right at any time during the period from the date of this Agreement until six (6) months after the completion of the Services during reasonable business hours, upon reasonable prior notice, at the office locations of the Owner's Engineer, and at the Owner's expense, to audit books and records of the Owner's Engineer relating to the Services as may be necessary in order to ascertain or verify: 

(a)	labor charges made in performance of the Services; 

(b)	any disbursements, expenses or other amounts for which the Owner's Engineer has claimed reimbursement under this Agreement.

The Owner's Engineer shall, to the extent required for such purposes only, keep, maintain, and make available to the Owner complete, accurate, and up-to-date written records, including records of the productive time of employees of the Owner's Engineer involved in performing the Services, receipts, notes and records which are pertinent to the Services, expenses and costs incurred under this Agreement and payment thereof.  Such records shall be provided by the Owner's Engineer to the Owner within ten (10) days of the Owner's request.



6.0	INDEMNIFICATION AND LIABILITY	

6.1	Indemnities	

(a)	The Owner's Engineer shall be liable for and shall indemnify the Owner, and Affiliates, shareholders, officers, directors and employees against any cost, expense (including reasonable legal fees), liability, loss, claim, or proceedings whatsoever arising under any statute or at common law:

(i)	in respect of a claim by a third party for personal injury to or death of any person arising out of the negligence  or willful misconduct of the Owner's Engineer; and
(ii)	for any loss of or damage to any property real or personal, insofar as such loss or damage arises out of the negligence or willful misconduct of the Owner's Engineer.

(b)	The Owner shall be liable for and shall indemnify the Owner's Engineer and Affiliates, shareholders, officers, directors and employees against any cost, expense, liability, loss, claim or proceedings whatsoever arising under any statute or at common law:

(i)	in respect of a claim by a third party for personal injury to or death of any person arising out of the negligence  or willful misconduct of the Owner's; and
(ii)	for any loss of or damage to any property real or personal, insofar as such loss or damage arises out of the negligence or willful misconduct of the Owner.


(c)	In the event of any claim being made against either party (the "indemnified party") arising out of the matters referred to in respect of which it appears that the other party (the "indemnifying party") may be liable to indemnify the indemnified party under this Clause 6.1 the indemnifying party shall be promptly notified thereof and may at its own expense conduct all negotiations for the settlement of the same and assume the defense of any litigation that may arise in relation thereto, subject to compliance with the terms of the claims procedures under any applicable insurance policy.  The indemnified party shall not, unless and until the indemnifying party shall have failed to take over the conduct of the negotiations or litigation, agree to any settlement of such negotiations or litigation or make any admission which might be prejudicial thereto.  The indemnified party shall at the request of the indemnifying party afford all available assistance for any such purpose and shall be repaid all costs reasonably incurred in so doing.


6.2	Term	

All liability of the Owner's Engineer and the Owner under this Agreement shall terminate twenty four (24) months after the date of completion  and commercial operation of the Power Facilities, save in respect of legal proceedings commenced or claims notified prior to the expiry of such period.

6.3	Force Majeure	

If either party is prevented or delayed by Force Majeure, from or in performing any of its obligations under this Agreement (other than payment obligations), then it may notify the other party of the circumstances constituting the Force Majeure and of the obligations performance of which is thereby delayed or prevented, and the party giving the notice shall not be considered to be in default of the performance or punctual performance, as the case may be, of such obligations for so long as the circumstances of prevention or delay may continue.

For the purposes of this Clause 6.3, "Force Majeure" shall mean events or circumstances, or any combination of events or circumstances which are beyond the reasonable control of the affected party, which could not have been prevented by Prudent Utility Practice or by the exercise of reasonable skill, care and diligence, and which, or any consequences of which, have a material and adverse effect upon the performance by the affected party of its obligations under this Agreement.


7.0	TERMINATION AND SUSPENSION	

7.1	Termination for Convenience	

The Owner may at any time for any reason at the Owner's discretion terminate this Agreement or the Owner's Engineer's engagement hereunder, upon fourteen days' notice in writing to the Owner's Engineer.  Upon any such termination of this Agreement or the Owner's Engineer's engagement hereunder, the Owner shall pay to the Owner's Engineer all monies then due and owing to the Owner's Engineer under the terms of this Agreement for work performed by Owner’s Engineer through the date of Termination and costs calculated in accordance with Clause 7.3(a) in full and final settlement of the Owner's obligations under this Agreement.

7.2.	Termination by Owner for Default 	  If:

(a)	the Owner's Engineer at any time ceases without good cause to perform the Services or any part thereof; or

(b)	the Owner's Engineer is in default in respect of any of its material obligations hereunder or commits persistent breaches of any other provisions of this Agreement and the Owner's Engineer does not within seven days of receipt of a notice specifying such default or breaches either:

(i)	rectify such default or breaches to the Owner's satisfaction;
(ii)	establish to the Owner's satisfaction that the Owner's Engineer is not in default or breach hereunder; or
(iii)	if such default or breaches can not be rectified within the seven day notice period, establish to the Owner's satisfaction that such default or breaches will be rectified promptly after the expiration of such period,

the Owner may, terminate this Agreement or the Owner's Engineer's engagement hereunder forthwith by notice in writing to the Owner's Engineer.  For the purposes of this Clause 7.2, the insolvency of the Owner's Engineer shall be deemed to constitute a default by the Owner's Engineer of a material obligation under this Agreement.


7.3	Consequences of Termination	

Upon any termination of this Agreement or the Owner's Engineer's engagement hereunder:

(a)	the Owner's Engineer shall promptly take all practicable steps to bring to an end the Services in an orderly manner and with all reasonable speed and economy, and shall cause to be delivered to the Owner all documents relating to the design, procurement, and construction of the Power Facilities which are for the time being under the control of the Owner's Engineer. Except in the case of a termination under Clause 7.2., the Owner shall pay to the Owner's Engineer all additional expenses properly and reasonably incurred in the Owner's Engineer's compliance with this Clause 7.3(a).

(b)	In the case of any termination of this Agreement or the Owner's Engineer's engagement under Clause 7.2, the Owner shall not after the date of the notice of such termination be obliged to make any further payments to the Owner's Engineer (including for the avoidance of doubt payments in respect of invoices which have been submitted but not paid at the date of such termination).

(c)	The Owner shall have no liability to the Owner's Engineer for any loss of profit, loss of contracts or other losses and/or expenses arising out of or in connection with such termination, save as set out in Clauses 7.1 and 7.3(a).
Any termination of this Agreement or the Owner's Engineer's engagement hereunder shall be without prejudice to the rights and remedies of either party in relation to any act, omission or default of the other prior to such termination.



7.4	Document Maintenance.

Owner’s Engineer shall maintain all douments and records relating to the Services for a period of not less than twenty four (24) months after the In-Service Date and thereafter Owner’s Engineer shall not destroy or dispose of same without providing Owner thirty (30) days prior written notice.  Owner may at any time after the In-Service Date request delivery to it of same.

8.0	PUBLICITY AND CONFIDENTIALITY	


8.2	Confidential Information	

(a)	Subject to Clause 8.2(b), Owner’s Engineer shall keep confidential all matters relating to the Services, the Power Facilities, and this Agreement and will not make any disclosure, and shall use its best efforts to prevent it representatives, subcontractors and the respective representatives of each subcontractor from disclosing to any person any information, data, experience and know-how, documents, secrets, dealings, transactions or affairs of or relating to the Owner, the Project, the Facility or this Agreement (the “Confidential Information”).

(b)	The restrictions on disclosure of Confidential Information by the Owner’s Engineer shall not apply to the following:

	(i)	any matter which the Owner’s Engineer can demonstrate to the reasonable satisfaction of the Owner is already generally available and in the public domain other that through unauthorized disclosure by the Owner’s Engineer, its representatives, subcontractors or subcontractor’s representatives; or 
	(ii)	any disclosure which may reasonably be required for the performance of the Owner’s Engineers obligations under this Agreement;
	(iii)	any disclosure which may be required for the compliance by the Owner’s Engineer with any statutory obligation or for the purposes of legal proceedings; provided however, that Owner’s Engineer shall notify Owner prior to any such disclosure and Owner have the right to take all actions available under applicable law to prevent or limit the scope of disclosure and to obtain confidential treatment of any Confidential Information which is ultimately disclosed.

8.3	Additional Undertakings.  The Owner’s Engineer further undertakes:

(a)	to limit access to Confidential Information to those of the Owner’s Engineer representatives who reasonably require the same in order for the Owner’s Engineer to ensure the satisfactory performance of the Services;

(b)	to inform each of its representatives, subcontractors and subcontractor representatives to whom Confidential Information is disclosed of the restrictions on disclosure of such information as set forth herein to ensure that all such persons comply with such instructions;

(c)	to require each subcontractor to include a provision restricting disclosure of Confidential Information, which shall be on substantially the same terms as set forth herein;

(d)	upon receipt of a written request from Owner and in any event upon completion of the Services or earlier termination of this Agreement to return to the Owner all documents, papers, computer programs, software or records containing Confidential Information, if so requested by Owner; and 

(e)	not to use any Confidential Information in any manner which could prejudice the business of Owner or the competitive position of the Project unless or until the Owner’s Engineer can reasonably demonstrate that any such communication, information and material falls within any of the exceptions set out in Clause 8.2(b)


9.0	ASSIGNMENT	

Neither the Owner’s Engineer nor Owner may assign this Agreement without the express written consent of the non-assigning party, which consent shall not be ureasonably withheld.

10.0	NOTICES AND GENERAL	

10.1	Notices to Owner	

Any contractual notice, report, certificate or other communication to be given to the Owner under this Agreement shall be served by sending the same by facsimile transmission (with a confirmation copy by mail or by hand delivery) to, or by leaving the same at, the respective addresses set out below or such other addresses as may be nominated for that purpose in writing to the Owner's Engineer.

Owner:		Enron Compression Services Company
		1400 Smith Street
		Houston, TX 77006  
		Telephone:			
Facsimile:	

10.2	Notices to Owner's Engineer	

All notices or decisions, instructions and orders to be given by the Owner under the Owner's Engineer shall be served by sending the same by facsimile transmission (with a confirmation copy by mail or by hand delivery) to, or by leaving the same at, the address set out below or such other address as the Owner's Engineer shall nominate in writing for that purpose:

Owner's Engineer:	____________________________
____________________________
____________________________
Telephone:  
Facsimile:  


10.3	Service of Notices	

Any notice sent by facsimile transmission shall be deemed to have been served at the time of receipt, provided that a positive transmission report from the sender's machine will be conclusive evidence of receipt in the absence of evidence to the contrary.

10.4	Complete Agreement	

This Agreement constitutes the entire agreement between the parties hereto relating to the subject matter hereof, and supersedes all prior negotiations and agreements (written or otherwise) between the parties concerning the Services.


10.5	No Third Party Beneficiary	

This Agreement is for the sole and exclusive benefit of the parties hereto and shall not create a contractual relationship with, or cause of action in favor of, any third party.

11.0	GOVERNING LAW 	

This Agreement, its interpretation and any disputes relating to, arising out of or connected with this Agreement, shall be governed by the laws of Texas without regard to its conflict of law provisions.

12.0	ARBITRATION

12.1  Agreement to Arbitrate  

Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the Parties and/or their respective representatives (collectively the "Claims"), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under State or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.

12.2  Conduct of the Arbitration, Authority of the Arbitrators, and Choice of Law

Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties' Claims, the arbitrators shall refer to the laws of the State of Texas as required by Section 14 hereof. It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state, or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.  The arbitrator’s award shall be final and action may be brought in court to enforce the arbitrator’s award.

12.3  Forum for the Arbitration and Selection of Arbitrators

The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight (8) years professional experience in the electric power generation and transmission industry and who has not previously been employed or retained by either Party or any affiliate of either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.

12.4  Confidentiality  

To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties.
	




IN WITNESS WHEREOF the Parties have caused this Agreement to be executed on the date first above written. 

Signed on behalf of: 					Signed on behalf of
Owner’s Engineer					Owner
__________________________				__________________________	
Signature:						Signature:		
__________________________				__________________________	
Name:							Name:	
__________________________				__________________________		
Title:							Title:	
___________________________				___________________________	
Date:							Date:
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 DESCRIPTION OF SERVICES

Perform general oversight, inspection, supervision, and management of Gulf Power’s design, engineering, procurement, and construction of the 230kv power line to serve FGT’s Station 13a, including without limitation the following:

1. Weekly progress checks with Gulf Power to ascertain status of the Power Facilities.
2. Facilitate resolution of any obstacles which may delay or potentially result in the delay of the in service of the Power Facilities.
3. [Mark, What else?]
Exhibit B

 SCHEDULE OF RATES

