FACILITIES CONSTRUCTION AGREEMENT 
(Incremental Collection Facilities)


	This Facilities Construction Agreement (this "Agreement"), is entered into and made effective this _____ day of April, 2000 (the "Effective Date"), between Sapphire Bay, L.L.C., a Delaware limited liability company ("SBLLC") and Independent Production Company, Inc. ("Independent") (SBLLC and Independent are each referred to as a "Party" and collectively as the "Parties").

W I T N E S S E T H:

	WHEREAS, SBLLC owns or controls certain coal bed methane reserves in the Pronghorn Creek Area of the Powder River Basin in Wyoming (the "Reserves"); 

WHEREAS, SBLLC has entered into the Field Services Agreement (hereinafter defined) to move such coal bed methane gas production from the inlet of certain reciprocating compressors connected to the Fort Union Gas Gathering, L.L.C. header located in Converse and Campbell Counties, Wyoming (the "Fort Union Header"); and

	WHEREAS, SBLLC desire to engage Independent to design, construct, and install compressors, lines, facilities, and appurtenances thereto that are to be used to collect and move coal bed methane gas production from the wellhead(s) to the inlet of those certain reciprocating compressors (the "Collection Facilities"); and

	WHEREAS, Independent desires to design, construct, and install the Collection Facilities in accordance with the terms of this Agreement.

	NOW, THEREFORE, in consideration of the premises and the mutual covenants and agreements herein contained, the parties hereto agree as follows:

1.	Scope of Work.  Independent shall furnish and pay for all labor, supervision, tools, technical capability, transportation, material(s), and supplies and all other items or accessories necessary for Independent to design, install, and construct the Collection Facilities (the "Work") which are capable of moving the Owner's Daily Deliverability of Gas as such term is defined in the Field Services Agreement by and among Enron Midstream Services, L.L.C., SBLLC and Independent of even date herewith (the "Field Services Agreement").  The layout of the Collection Facilities and construction and material specifications shall be as set forth on Exhibit A hereto.  Exhibit A hereto shall be provided and updated by Independent to reflect any material changes and subject to the approval of Enron North America Corp., as a member of SBLLC, which approval shall not be unreasonably withheld.
2.	In-Service Date.  Independent shall commence the Work as soon  reasonably possible after portions or all of the SBLLC well locations and the terminus of the Collection Facilities have been identified by Independent, as operator for SBLLC, and Enron Midstream Services, L.L.C., respectively.  The Collection Facilities shall be installed by Independent in segments in coordination with well completion by SBLLC taking into consideration the necessary lead times to insure that upon well completion, the well(s) are able to begin production through the Collection Facilities within a commercially reasonable period.  
	3.	Term.	This Agreement shall commence on the Effective Date and shall continue until final acceptance of the Work by SBLLC.

	4.	Standards.	Independent shall perform the Work in accordance with prudent engineering standards generally acceptable within the industry.

	5.  	Contract Price.  SBLLC shall pay to Independent all direct costs and expenses incurred by Independent in performing the Work up to and not to exceed an amount of $975,000 (the "Contract Price").  All cost and expenses incurred by Independent in excess of $975,000 to complete the Work shall be borne by Independent, unless otherwise mutually agreed by the Parties in writing. 

6.	Payment Terms. Independent shall provide to SBLLC a monthly summarized statement of construction costs and expenses incurred hereunder by Independent for the previous month for the Work along with copies of original invoices and supporting documentation.  The summarized statement shall also include the current status of the construction of the Collection Facilities.  SBLLC shall pay to Independent the amount owed for an approved summarized statement within 25 days of receipt thereof.
	7.	Easements.  Independent shall obtain the grant, conveyance or assignment to SBLLC of all necessary rights-of-way, easements, or other land rights necessary for the installation, construction, and operation and maintenance of the Collection Facilities.  All documents evidencing such grant, conveyance, or assignment for all segments of the Collection Facilities shall be referenced in Exhibit A hereto or alignment drawings created by Independent.  Independent agrees that costs of obtaining such rights-of-way, easements, and other land rights are specifically included in the Contract Price.

	8.	Subcontracting.  Independent may prudently use subcontractors in the performance of all or any part of its obligations under this Agreement; however, no such subcontracting shall relieve Independent of its obligations hereunder.  Any such subcontracting shall be subject to the terms and conditions of this Agreement.

9.	Ownership and Risk of Loss.  Independent shall be responsible for and be obligated to replace, repair, or reconstruct the Work and any material, equipment, or supplies furnished for the Work which is lost, damaged or destroyed prior to transfer of care, custody, and control thereof to SBLLC, and control shall be deemed to occur at the point in time when natural gas is first introduced into the Collection Facilities; provided that, Independent shall not be liable for any damage to the Work caused by SBLLC or persons under the direction or control of SBLLC.  Title to the Work or any part thereof shall transfer to SBLLC when payment for the Work or any part thereof is made.  Independent shall transfer such title to SBLLC free and clear of any liens or encumbrances.
	10. 	Taxes.	 Independent shall be responsible for any and all taxes of any type whatsoever assessed on the Work.  The Contract Price includes all sales, use, gross receipts or other applicable taxes on materials, supplies, equipment or services furnished by Independent.	

11.	Inspection and Retention of Records.  SBLLC shall have the right at all reasonable times to audit the records of Independent which are pertinent to the Agreement; provided, however.  If any such examinations reveal any inaccuracy in any billing theretofore made, the necessary adjustments in such billing and payment shall be made within thirty (30) days after final determination thereof; provided, that no adjustments for any billing or payment shall be made for any inaccuracy claimed after the lapse of twenty-four (24) months from the rendition of the invoice(s) relating thereto.  All of the records including, measurement, safety, operational, accounting records and accounts referred to herein shall be maintained according to generally accepted accounting and industry principles employed in the business of the natural gas pipeline design and construction or in accordance with any laws, rules or regulations which are or may become applicable, and such records and accounts will be available for inspection at times mutually agreeable to the Parties hereto.
12.	Insurance.	Independent shall, at Independent's sole cost and expense, have and maintain insurance in such amounts, against such risks (including, without limitation, public liability insurance) with such carriers and in such form as shall be satisfactory to SBLLC, such insurance requirements as set forth in Exhibit F of the Limited Liability Company Agreement of Sapphire Bay, L.L.C. dated August 3, 1999 by and among Enron North America Corp., Joint Energy Development Investments II, Limited Partnership, and Independent Production Company, Inc.  During the term of this Agreement Independent shall obtain and maintain in effect waivers of subrogation from its insurers, each in favor of SBLLC, under the policies required hereunder.  Further, during the term of this Agreement, Independent shall cause SBLLC to be named as an additional insured on its public liability policies applicable hereto, subject to existing deductibles and other provisions contained in such policies.  Independent shall provide prior written notice to SBLLC of any intended material alteration of insurance coverage required to be maintained under this Paragraph 11 and shall not make any such changes without SBLLC's consent.  In addition, Independent shall provide to SBLLC immediate notice of any cancellation or material alteration of coverage upon receiving notice thereof from any carrier.  Not less than ten days prior to the expiration date of any policies required hereunder, Independent shall deliver evidence to SBLLC of insurance, in substantially the same form as previously held evidencing renewal or replacement thereof.
13.	Indemnity.  Each Party agrees to indemnify, defend and hold harmless the other Party and their respective parents, members and other affiliates, successors, assigns, legal representatives, officers, directors, shareholders, agents and employees (the “Indemnified Party”) from and against all claims, causes of action, damages, suits, judgments, and liabilities of every kind, (including all expenses of litigation, court costs and attorneys and expert witness fees), injuries to or sickness or death of any person, loss or damage to any property (including, without limitation, claims resulting from the presence, disposal or release of any material, and for the clean-up or remediation of contamination and/or environmental damage or claims resulting from any rights-of-way, easements, or land rights required under Section 7 of this Agreement), civil or criminal fines or penalties or similar payments, or other losses not enumerated above (hereafter an "Indemnity Claim"), caused by, arising out of, or in any way incident to, in connection with, or related to (i) the breach by such Party (or any of such Party’s employees, agents, representatives, contractors or subcontractors) of any portion of that Party’s obligations, covenants, representations, or warranties contained in this Agreement, or (ii) any act or omission by such Party (or any of such Party’s employees, agents, representatives, contractors or subcontractors) with regard to or in the course of its performance of this Agreement or any activities conducted by such Party (or any of such Party’s employees, agents, representatives, contractors or subcontractors) pursuant to this Agreement. IT IS THE INTENT OF THE PARTIES THAT THIS INDEMNITY AND THE LIABILITY ASSUMED UNDER IT BE WITHOUT REGARD TO THE CAUSE OR CAUSES THEREOF, INCLUDING, WITHOUT LIMITATION, THE NEGLIGENCE OF ANY INDEMNIFIED PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE; PROVIDED, NO PARTY SHALL BE LIABLE IN RESPECT OF ANY CLAIM TO THE EXTENT SAME RESULTED FROM THE GROSS NEGLIGENCE, WILLFUL MISCONDUCT OR BAD FAITH OF THE INDEMNIFIED PARTY.
14.	Limitation of Damage Recovery.  EXCEPT AS EXPRESSLY PROVIDED HEREIN, NO PARTY SHALL BE LIABLE TO ANY OTHER PARTY FOR ANY PUNITIVE, EXEMPLARY, OR TREBLE UNDER OR IN RESPECT OF THIS AGREEMENT OR FOR ANY FAILURE OF PERFORMANCE RELATED HERETO HOWSOEVER CAUSED, EXCEPT TO THE EXTENT INCORPORATED INTO AN INDEMNITY CLAIM.
15.	Notices and Statements.  All notices, statements, and communications made pursuant to this Agreement shall be made as specified below.  Notices required to be in writing shall be delivered in written form by letter, facsimile or other documentary form.  Notice by facsimile or hand delivery shall be deemed to have been received by the close of the day on which it was transmitted or hand delivered (unless transmitted or hand delivered after close of a business day in which case it shall be deemed received at the close of the next business day) or such earlier time confirmed by the receiving Party.  Notice by overnight mail or courier shall be deemed to have been received two business days after it was sent or such earlier time confirmed by the receiving Party.  Any Party may change its addresses by providing notice of same in accordance herewith.

	SBLLC:

Independent Production Company, Inc. as Managing Member of 
Sapphire Bay, L.L.C.,
410 – 17th St., Suite 570 
Denver, CO 80202
Phone (303) 595-8829
Fax: (303) 595-3653


	Independent:

Independent Production Company, Inc.
410 – 17th St., Suite 570
Denver, CO 80202
Phone (303) 595-8829
Fax: (303) 595-3653

 


16.	Compliance with Laws.  The Work shall be performed by Independent in compliance with all valid laws, orders, directives, rules and regulations of governmental authorities having jurisdiction.

17.	Laws.  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF WYOMING.
18.	Arbitration.  All claims, demands, causes of action, disputes, and other matters arising out of or relating hereto, whether sounding in contract, tort, or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act.  The arbitration shall be administered by the American Arbitration Association ("AAA") and shall be conducted in Denver, Colorado.  Each Party shall each designate an arbitrator, within 30 Days of receiving notification of the filing with AAA of an arbitration demand.  The two arbitrators shall select a third arbitrator who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present relationships with the party that appointed such arbitrator.  If either Party fails to timely designate an arbitrator, or the Parties' arbitrators fail to designate the third within 30 Days of their appointments, arbitrators shall be appointed by AAA such that there will be three arbitrators.  Only monetary damages allowed pursuant to this Agreement may be awarded and the arbitrators shall have no authority to award exemplary, punitive, or treble damages of any type under any circumstances regardless of whether such damages may be available under law.

	19.		Independent Contractor.	The Work performed by Independent in the fulfillment of the terms and obligations of this Agreement shall be as an independent contractor, and this Agreement does not create an employer/employee relationship between SBLLC and Independent or between any employees or contractors of Independent and SBLLC.  Independent is not entitled to the benefits provided by SBLLC or its parent, subsidiaries or affiliates to their employees, and by operation of this Agreement, Independent is not an agent, partner, or joint venture of SBLLC, its parent or any subsidiary or affiliate.  This Agreement is not intended to create, and shall not be construed to create, a relationship of partnership, joint venturers, an association for profit or any other type of special relationship of the type that gives rise to fiduciary duties under the law.  Independent shall act at its own risk and expense in its fulfillment of the terms and obligations of this Agreement and shall employ and direct any persons performing the Work hereunder.  In its capacity as a Party to this Agreement, Independent shall not represent itself to third persons to be anything other than an independent contractor of Company, nor shall Independent offer to agree or to incur or assume any obligations or commitments in the name of SBLLC.  

20.	Binding Agreement and Assignments. Once executed by the Parties, this Agreement shall be binding upon and inure to the benefit of the Parties and their permitted successors and assigns.  Except to the extent expressly allowed hereinafter, a Party may not sell, assign or otherwise transfer, in whole or in part, any interest in this Agreement without the prior written consent of the other Party to this Agreement, which shall not be unreasonably withheld.  Any sale, assignment or transfer in violation of the foregoing provisions shall be void.
	21.	Survival of Provisons.  The terms of Paragraphs 9, 10, 12, 13, and 15 shall survive termination of this Agreement.

22.	Miscellaneous.  If one or more of the provisions of this Agreement are determined to be invalid, illegal or unenforceable by a court of competent jurisdiction, the affected Parties hereunder shall promptly meet and attempt in good faith to agree on how to adjust the remaining provisions of this Agreement to place the affected Parties in the same economic position they would have been in had invalid, illegal, or unenforceable provisions remained in effect.  This Agreement together with the Exhibits attached hereto set forth the entire agreement among the Parties relating to the subject matter hereof and supersedes and replaces all previous discussions, undertakings and agreements regarding the subject matter of this Agreement.  Except as otherwise expressly provided, this Agreement shall not be amended other than by written agreement of the Parties. The failure of any Party to insist upon strict performance of any provision hereof shall not constitute a waiver of, or estoppel against asserting, the right to require such performance in the future, nor shall a waiver or estoppel in any one instance constitute a waiver or estoppel with respect to a later breach of a similar nature or otherwise.
23.	Counterparts.  This Agreement may be executed in any number of counterparts, each of which when so executed shall be deemed to be an originally executed copy.
	IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above written.

SAPPHIRE BAY, L.L.C.	INDEPENDENT PRODUCTION
by INDEPENDENT PRODUCTION		COMPANY, INC.
	COMPANY, INC, its Managing 
	Member

By:							By:					
Title:	_______					Title:					
Date:							Date:					
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EXHIBIT A
To the Facilities Construction Agreement

COLLECTION FACILITIES LAYOUT

[This Exhibit shall be a detailed map depicting the wellhead(s) from which the Collection Facilities run, the pipeline size, the compressor station layout, and all required interconnections.  It shall also include construction and material specification.  This Exhibit will be updated by Independent as the well locations are identified and completed and the system is configured.]


0

