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Plaintiff Avista Energy, Inc. (“Avista Energy”) hereby applies for a temporary restraining order against California Power Exchange Corporation (“CalPX”) and order to show cause why the CalPX should not be enjoined from the wrongful acts described below.
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INTRODUCTION 
Avista Energy seeks immediate injunctive relief to protect it from the irreparable injury it will suffer if the CalPX continues to issue wrongful assessments against it, attempts to draw down on the security Avista Energy has posted, or engages in the other unlawful conduct described below.  
The CalPX operates a wholesale electricity market, in which Avista Energy was a participant. In breach of its fiduciary obligations and other duties and its own Tariff, it unilaterally withheld $1,287,301 from a payment due to Avista Energy based on a defective charge-back invoice after the massive and continuing defaults of Southern California Edison (“SCE”) and Pacific Gas & Electric (“PG&E”) in the market.  The CalPX has told Avista Energy that it will continue to issue the assessments, that the assessments will substantially increase and that Avista Energy will receive an $8 million assessment on February 8, 2001.
Avista Energy will suffer irreparable injury if the CalPX is not enjoined.  If forced to pay the wrongful assessments, it will never be able to recover those amounts from the CalPX because the CalPX has announced that it will go out of business imminently.  On the other hand, if Avista Energy refuses to pay, the CalPX has threatened to declare a default and draw on Avista Energy’s letter of credit.  This in turn may trigger a series of other defaults and irreparable injury to Avista Energy’s business relationships and reputation.  Avista Energy’s money will be lost forever.  Avista Energy likely will be unable to recover money damages against the CalPX because the CalPX has no significant assets.  SCE and PG&E, the primary defaulting parties, are insolvent.  The balance of hardships tips decidedly in favor of Avista Energy.  
relief requested 
Avista Energy applies for a temporary restraining order and order to show cause why a preliminary injunction should not be issued enjoining the CalPX, and its agents, servants, assigns and all those acting in concert with it from:  
1.	Issuing any additional charge-back notices to Avista Energy based on defaults by SCE, PG&E or other CalPX market participants; 
2.	Taking any action to collect on any charge-back notices issued to Avista Energy, including offsetting amounts otherwise due to Avista Energy or its affiliates based upon a charge-back notice; 
3.	Taking any action to draw down, liquidate, transfer, assign or call upon any cash deposits, collateral, bonds, letters of credit or any other security posted by Avista Energy or to declare Avista Energy in default of its obligations under the CalPX Participation Agreement based upon an alleged failure to pay an invoice associated with a charge-back notice; 
4.	Requiring Avista Energy to post any additional security of any kind; 
5.	Disbursing, spending or failing to deposit in an escrow account for the benefit of Avista Energy all sums received from Avista Energy in response to charge-back notices or offset by the CalPX as to amounts owed to Avista Energy; and
6.	Failing or refusing to institute legal proceedings against the primary defaulting participants respecting charge-back notices, including SCE and PG&E.  
Avista Energy requests that the temporary restraining order continue in effect until the hearing on the order to show cause.  
basis for application 
Absent the requested relief, Avista Energy will be irreparably injured and any judgment it obtains will be worthless because the CalPX will be judgment-proof and PG&E and SCE are both insolvent.  A temporary restraining order is appropriate because Avista Energy can demonstrate both a likelihood of success on the merits and the possibility of irreparable harm, and that the balance of hardships tips in its favor.
Parties
Avista Energy is in the business of, among other things, buying and selling energy.  The CalPX operates the failed wholesale electricity market in California.  Avista Energy was a participant in that market.  The CalPX owes contractual and fiduciary duties to all participants, including Avista Energy. 
Probability of Success on the Merits  
Avista Energy is likely to succeed on the merits because the CalPX has breached and is breaching its contractual and fiduciary obligations, and is converting and threatening to convert Avista Energy’s property.  The CalPX has already converted $1,287,301 of Avista Energy’s funds to its own use.  
In violation of its Participation Agreement with Avista Energy and its own Tariff, the CalPX failed to take the steps necessary to ensure that participants in the market who purchased electricity would be able to pay for it.  It failed to require all participants to demonstrate financial solvency and to post adequate security before trading in the CalPX markets.  To the contrary, the CalPX allowed the two largest participants in the market -- SCE and PG&E -- to continue purchasing electricity with an unsecured line of credit long after it became apparent both were approaching insolvency and would not be able to pay their debts.  Sabey Decl., passim.
On January 18, 2001, SCE defaulted on a $215 million payment due the CalPX for the purchase of electricity in the market.  On February 1, 2001, PG&E defaulted on a $611 million payment due. These defaults were not unexpected.  But because the CalPX had not required either utility to post sufficient collateral to cover their trading activities, the CalPX was unable to use the collateral to cover the defaults.  Then it failed to execute on hundreds of millions of dollars of long-term contracts held by the two utilities, and the Governor seized them under his emergency powers last week.  Then it failed to successfully draw on a pool performance bond that was supposed to protect non-defaulting participants.  
Instead of taking steps to protect the non-defaulting participants, the CalPX prematurely implemented a procedure known as “charge-backs” under the PX Tariff.  Under this procedure, the CalPX issued assessments (“charge-back” invoices) to non-defaulting participants, based on their pro rata share of recent activity in the market.  In effect, the CalPX is now demanding that Avista Energy and others pay for the defaults of the public utilities and the shortfall in funds caused by the CalPX’s own violation of the Participation Agreement and Tariff.  
On January 18, 2001, the CalPX issued a charge-back notice to Avista Energy in the amount of $1,270,807, and simultaneously withheld the amount from the funds it owed Avista Energy.  A few days later the CalPX issued another charge-back notice -- this time for $16,494.  Avista Energy paid under protest.  On January 26, 2001, Avista Energy terminated its Participation Agreement.  As a result, Avista Energy should no longer be subject to charge-backs.  Nonetheless, the CalPX continues to threaten Avista Energy with charge-backs, including one it expects to issue on February 8, 2001 for over $8 million.
Irreparable Harm 
Absent the requested relief, Avista Energy will likely suffer irreparable harm.  If it is forced to pay the charge-back amounts, it will suffer irreparable injury because it will never be able to recover those payments from the CalPX or anyone else.  A judgment for money damages against the CalPX would be worthless.  The CalPX is insolvent and will shortly be judgment-proof.  The CalPX purportedly intends to use Avista Energy’s payments to pay off its creditors, so those funds will disappear into the pockets of third parties. 
On the other hand, if Avista Energy does not pay the charge-back amounts, the CalPX would declare Avista Energy in default and immediately draw down on its security.  The funds would be gone forever.  Avista Energy would be unable to recover money damages because the CalPX will have no assets.  Avista Energy will suffer other irreparable injury.  
Balance of Hardships 
The balance of hardships tips decidedly in favor of Avista Energy.  Granting immediate relief will cause no prejudice to the CalPX.  Avista Energy’s security is not in danger of disappearing.  The CalPX does not need the charge-back payments to operate; it suspended its operations effective January 31, 2001, and laid off nearly all of its employees. A temporary restraining order may even benefit the CalPX by giving it time to sort out competing claims and by heading off what is expected to be a barrage of lawsuits objecting to the charge-backs. On the other hand, absent the requested relief, Avista Energy will suffer irreparable injury as described herein.  
PAPERS IN SUPPORT OF APPLICATION 
This Application is based on the accompanying Memorandum of Points and Authorities, Declarations of Nolan A. Steiner and Andrew B. Sabey, and Request for Judicial Notice, the Complaint herein and such further evidence, argument and papers as may be presented to the Court.  
notice of this ex parte application 
As set forth in the accompanying Declaration of Andrew B. Sabey, notice of this application was given to Ben D. Whitwell, counsel for defendant the CalPX on February 7, 2001, at approximately 4:15 p.m., and a complete copy of the Application 

and other papers in support of the Application will be hand-served on Mr. Whitwell today.  A copy of the complaint is being served on the CalPX today.
Dated: February 8, 2001
MORRISON & FOERSTER LLP
GORDON P. ERSPAMER
DIANE E. PRITCHARD
ANDREW B. SABEY
By:	
Diane E. Pritchard
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