Status of Enron’s Efforts on Electric Reliability Legislation


Executive Summary

	In recent months, Enron and other interested parties have been meeting under NERC’s auspices with industry stakeholders to determine how to proceed with federal electric reliability legislation this year.  There are now two competing alternatives on the table: (1) a revised NERC version that is a “bottom up” self-regulatory model and (2) a PJM-drafted alternative that leaves details and a more central role to FERC (a “top down” model). 

At the current time, Enron is not ready to endorse either model.  Enron supports legislation that embodies the following key principles that ensures the establishment of a Standards Setting Organization that promotes a competitive market place.

1) FERC must have the ultimate responsibility for setting the reliability rules for the interconnected grid.  FERC gives deference to the Standards Setting Organization as appropriate given the independence of the SSO from commercial decisions.
2) Item (2) implies that FERC will have to have access to technically knowledgeable experts who have no direct stake in the electric market outcome.
3) FERC is the final arbiter of disputes that may arise from the Standards Setting Organization’s standards development process and must ensure standards and tariffs are consistent.
4) The process allows for establishment of an authoritative structure that is “top down” and requires operators and regional councils (if any) to abide by the market rules established through the Standards Setting Organization.
5) The Standards Setting Organization is “self-regulating” only to the point where there is no significant dissent from any industry segment that requires decisive FERC action. FERC approves who will become the Standards Setting Organization to ensure organizational and consensus building process designs are fully vetted through the FERC rulemaking process.  

6) The SSO enables the industry to work collaboratively to find consensus on industry reliability issues.  There is a need for a SSO to initiate discussions on pending issues.  Having the SSO supports FERC’s interests by having a standing organization that FERC can call upon to deal with these very technical matters.
7) The diagrams contained in Tab A illustrate the current SSO relationship to the industry and what we prefer that relationship to be.

Background

	The NERC effort is a continuation of discussions that have been going on for several years.  Although Enron preferred that FERC be responsible for the creation and enforcement of reliability rules, at one point Enron reluctantly agreed to legislation that would create an independent, self-regulating entity responsible for reliability matters, with FERC having only an oversight function.  This was in the context of comprehensive electricity legislation last year.  However, at the end of the process last year, Enron did not support the proposed NERC legislation due to the prescriptive nature of the legislation and a provision that was added to give RTOs great flexibility to deviate from the reliability rules that are created.

Clarification of Past Support of NERC Legislative Language

1.	There has never been industry-wide support for the so-called NERC "consensus" language.  Enron is not alone in not supporting or opposing the old, longer NERC approach.  Others include ELCON, EPSA and PJM and individual companies like Mirant, among others.

2.	Not all of Congress is behind the NERC version.  In fact, just last week, Senate Energy & Natural Resources Committee Chairman Bingaman (the author of one of the energy packages that includes the NERC version), told the NERC witness at a public hearing that the version was too long and contained provisions not normally handled in legislation (agreeing with us that these details should be left to a FERC rulemaking process).  We also have had informal contacts with the Dept. of Energy, congressional staff, and FERC Commissioners that indicates that they share our view that last year's NERC "consensus" was too long and prescriptive.

3.	While NERC seems to believe that they had almost resolved virtually all of the issues that were in contention with Enron last year,  this is not accurate and any such discussions/agreements were in the context of a comprehensive electricity package that never materialized.  Now that FERC has recently shown more initiative in exercising their full authority over jurisdictional entities in the RTO process, today, the context of the reliability language is not so dependent on a comprehensive plan.


Recent Activity on Reliability Legislation

	A few months ago, NERC invited all of the prior participants back to try and obtain widespread support for the reliability legislation as it passed the Senate last year and as it was included in omnibus energy packages introduced at the beginning of this year.

Enron, ELCON and EPSA (among others) declined to support the old language, primarily because it was too lengthy and complex, and wrote details into the legislation that should have been left to the FERC regulatory process.  (Senator Bingaman, Pat Wood and FERC staff recently voiced similar concerns.) The effect would be to tie FERC’s procedural hands, thus vesting considerable power in the NERC self-regulatory Electric Reliability Organization (and its regional affiliates).  Most other interested parties voiced their continued support for the old NERC “consensus language” they helped draft.

Which version of legislative language does Enron support?

Enron does not favor any particular form of current proposed language.   It is more important for Enron to obtain legislation that ensures that an electric reliability Standards Setting Organization (SSO) meets several key principles to ensure reliability standards do not impede the development of open and competitive electric markets.  Such a Standards Setting Organization must:

1) be subservient to FERC for approval of all industry standards (ANSI certification alone does not legitimize a standard),

2) allow participation by all segments of the industry with equal and non-discriminatory participation, and

3) be governed by an independent board to provide non-stakeholder decision making in the upper hierarchy of the standards development process.

Enron has historically favored FERC being responsible for the creation and enforcement of reliability rules and has made filings in recent years (e.g., in response to NERC’s tagging rules) asking FERC to take a more active role in reliability matters.  Consistent with this objective, Enron also informally provided draft legislative language to the Department of Energy this year that gives primary responsibility over reliability matters to FERC and provides FERC with the option, but not the obligation, to create an Electric Reliability Organization.  Ultimate authority to set and enforce reliability standards would remain with FERC.  

Highlights of the New NERC “Streamlined” Language

A subset of the NERC group has come back with a more streamlined NERC “consensus” (Tab B) that continues to be built around a strong industry self-regulatory organization with indirect FERC oversight.   Major provisions of this “streamlined” version are outlined below.

1. Requires deference to standards and enforcement in regional councils under specified circumstances.  Thus, it is still more of a “bottom up” organization.  
2. FERC (at least nominally) has jurisdiction over the ERO, any affiliate regional reliability entities (ARREs), and operators and users of the bulk-power system.  
3. FERC designates one ERO (presumed to be the outgrowth of what is now NERC).
4. As to setting reliability standards, the ERO proposes them to FERC, which must give “due weight” to the ERO’s technical expertise, but not as to the impact of any proposed standard on competition.  
5. FERC can remand an ERO proposal, but cannot amend it on its own. 
(An ERO proposed standard takes effect if FERC fails to act within certain time limits.)
6. The ERO delegates implementation and enforcement in a geographic area to an ARRE, unless an RTO extends beyond the geographic area of the proposed ARRE (this is a new provision not found in the old NERC version).  
7. There is a rebuttable presumption that the ERO would be required to delegate its functions to the Western interconnection.  
8. ARREs could also propose variances to the ERO’s standards.
9. Delegation agreements are subject to FERC approval.
10. On enforcement, the ERO would have the authority to impose penalties and other sanctions for violation of reliability standards.  A sanctioned party could appeal to FERC.

Highlights of PJM Version

By contrast, the PJM has proposed alternative legislative language (Tab C) (based in part on the Enron language sent to the Energy Department) that sets up a skeletal structure while leaving most of the details to FERC to determine.  

1. An ERO would be created with “an appropriate number” of regional reliability entities to be determined by FERC.  (It is likely intended for the RTOs to perform this regional reliability function.)
2. FERC would develop the reliability standards, and in doing so may (but is not required) to adopt the ERO’s or regional ERO’s proposed standards (without giving deference as required by the NERC version).  
3. Other details and enforcement matters are left to FERC, not to the ERO or its regional components.  

Enron expressed general support for PJM’s initial draft (reserving the right to change particular language) before the new, streamlined NERC version was put on the table.  At a meeting last week to discuss the new streamlined NERC language, Enron indicated that we still prefer the less prescriptive approach taken by PJM, but were appreciative of the efforts to streamline the NERC language. We still believe the NERC language does not meet our concerns and objectives.

Status of Discussions

In terms of the process going forward, NERC has requested comments on the new “streamlined” version by August 1.  EPSA has announced it will schedule a meeting some time in August to discuss how EPSA members view these reliability developments.  Senate and House committees are likely to consider electricity legislation, including reliability issues, in September.  Chairman Bingaman’s statement to NERC at last week’s hearing confirms that the old NERC version that the NERC staff attempted to push through earlier this year is not viable, and that at a minimum, NERC will need to make revisions similar to those contained in the “streamlined” version now under discussion.
 
Relationship Between Reliability and Market Rules

The reality of the competitive electric industry is that reliability and commercial interests are inextricably tied.  This separation between market interests and reliability interests will be attempted in the proposed NERC standards setting process that will focus on “core” reliability requirements and require compliance by all operators of the North American Electric grid.  

· There is some industry movement towards formation of a separate standards setting organization to deal with “market-interface” practices (GISB/EISB).  There are meetings on August 14-15 to discuss these issues at the Department of Energy.  
· It is essential that any reliability legislation not give deference to a reliability Standards Setting Organization to define a “bright-line” between reliability and market rules.    No such line exists and only through an industry wide consensus building process can any assurance be made that there is no economic harm.
· Any legislation must require that the Standards Setting Organization provide for the comparable treatment of all industry segments for all standards, reliability or market – and that the Standards Setting Organization’s authority must be clearly limited and subject to FERC authority.

Tab A – Diagrams of Standards Setting Organization Relationship to Industry (current and proposed)

Tab B – Current “Streamlined” version of NERC endorsed legislation

Tab C – Current version of PJM endorsed legislation
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