ENRON NORTH AMERICA CORP. ("Enron")
GENERAL TERMS AND CONDITIONS ("GTC")
FINANCIAL
Until a relevant master agreement is executed between you ("Counterparty") and Enron North America Corp. ("Enron"), this GTC will set forth the general terms and conditions governing all Derivative Transactions between us except as otherwise specified in a Derivative Transaction. All such Transactions shall constitute a single, integrated agreement between the parties, it being acknowledged that the parties are relying on the fact that all such Transactions will form a single agreement and that the parties would not otherwise enter into any Transactions.
1. Representations. Each of Enron and Counterparty represents and warrants to the other that (a) Authority/Taxation (i) the execution, delivery and performance of this Transaction have been duly authorized by all necessary corporate or other organization action on its part, (ii) this Transaction is its legally valid and binding obligation, enforceable against it in accordance with its terms, and (iii) unless it has notified the other party in writing to the contrary, it is a domestic corporation (as such term is defined in Section 7701 of the United States Internal Revenue Code of 1986, as amended; and (b) Eligible Swap Participant (i) it constitutes an "eligible swap participant" as such term is defined in 17 C.F.R. Section 35.1(b)(2), and (ii) this Transaction constitutes a "swap agreement" within the meaning of 17 C.F.R. Section 35.1(b)(1); and (c) Line of Business (i) it is entering into this Transaction in conjunction with its line of business (including financial intermediation services) or the financing of its business; and (ii) solely with respect to Options, it is a producer, processor, commercial user of, or merchant handling, the commodity subject to this Transaction or the products or byproducts thereof, and it has entered into this Transaction solely for purposes related to its business as such; and (d) No Reliance (i) the other party to this Transaction (1) is not acting as a fiduciary or financial, investment or commodity trading advisor for it, and (2) has not given to it (directly or indirectly through any other person) any assurance, guaranty or representation whatsoever as to the merits (either legal, regulatory, tax, financial, accounting or otherwise) of this Transaction or the expected performance or result of this Transaction; and (ii) in connection with the negotiation and execution of this Transaction, (1) it is acting as a principal (and not as an agent or in any other capacity, fiduciary or otherwise), (2) it is not relying upon any advice, counsel or representations (whether written or oral) of the other party other than the representations expressly set forth in this Transaction, (3) it has made and will make its own decisions regarding the entering into of this Transaction based upon its own judgment and upon the advice from such professional advisors as it deemed, or will deem, necessary to consult, (4) all of its decisions regarding this Transaction have been the result of arm's length negotiations between the parties, and (5) it has a full understanding of all the terms, conditions and risks (economic and otherwise) of this Transaction, and it is capable of assuming and willing to assume (financially and otherwise) those risks.
2. Payments. For each Determination Period, on the applicable Payment Date with respect to (a) a SWAP, (i) if the Floating Amount is greater than the Fixed Amount for the relevant Determination Period, the Floating Price Payor shall pay the Fixed Price Payor the amount by which the Floating Amount exceeds the Fixed Amount, and (ii) if the Floating Amount is less than the Fixed Amount, the Fixed Price Payor shall pay the Floating Price Payor the amount by which the Fixed Amount exceeds the Floating Amount; (b) an OPTION (other than a Swaption) that has been properly exercised by the Buyer, the Seller shall pay the Buyer the Cash Settlement Amount (if any) for the relevant Determination Period (Buyer may exercise the rights granted pursuant to the Option only by giving a Notice of Exercise on a Business Day during the Exercise Period (unless Automatic Exercise is specified to apply in the Transaction); otherwise the Option shall expire); (c) a Collar, (i) if the Floating Amount is greater than the Cap Amount, the Floating Price Payor will pay to the Fixed Price Payor the amount by which the Floating Amount exceeds the Cap Amount, and (ii) if the Floating Amount is less than the Floor Amount, the Fixed Price Payor shall pay to the Floating Price Payor the amount by which the Floating Amount is less than the Floor Amount; (d) a Swaption that has been properly exercised by the Buyer, all payments payable under the Underlying Transaction shall be made by the relevant party in the manner specified for a Swap in this Section (Buyer shall exercise Swaption in accordance with the Option procedures); and (e) the TOTAL Premium (if any) for an Option, Collar or Swaption, the Total Premium is due and payable by the Buyer or Premium Payor (as the case may be) to the other party on the Premium Payment Date(s).
For the purposes of the calculations of the Floating Price(s), all numbers shall be rounded as follows: Floating Price(s) relating to commodities quoted in (i) gallons, shall be rounded to five places, (ii) Mmbtu's shall be rounded to four places, and (iii) barrels and megawatt hours shall be rounded to three places.
Each payment will be made in the Contractual Currency (specified in the Transaction or if not specified, in U.S. Dollars) via wire transfer in immediately available funds on the relevant Payment Date (or if not a Business Day, on the next Business Day). If amounts are not paid when due, they shall bear interest daily until paid in full at the Interest Rate on the basis of the actual number of days elapsed, and on the basis of a year of 365/366 days. If the Payment Dates for two or more Derivative Transactions between the parties fall on the same day in the same currency, if each party is required to make a payment to the other on such Payment Date, such amounts with respect to each party shall be aggregated, and the party owing the greater aggregate amount shall pay to the other party the difference between the amounts owed.
All payments under this Transaction shall be made without any deduction or withholding for or on account of any Tax unless such deduction or withholding is required by any applicable law, as modified by the practice of any relevant governmental revenue authority, then in effect. If a party is so required to deduct or withhold, then that party ("X") shall (a) promptly notify the other party ("Y") of such requirement, (b) pay to the relevant authorities the full amount required to be deducted or withheld (including the full amount required to be deducted or withheld from any additional amount paid by X or Y under this paragraph) promptly upon the earlier of determining that such deduction or withholding is required or receiving notice that such amount has been assessed against Y, (c) promptly forward to Y an official receipt (or a certified copy), or other documentation reasonably acceptable to Y, evidencing such payment to such authorities, and (d) if such Tax is an Indemnifiable Tax, pay to Y, in addition to the payment to which Y is otherwise entitled under this Transaction, such additional amount as is necessary to ensure that the net amount actually received by Y (free and clear of Indemnifiable Taxes, whether assessed against X or Y) will equal the full amount Y would have received had no such deduction or withholding been required. However, X will not be required to pay any additional amount to Y to the extent that it would not be required to be paid but for (i) the failure or breach by Y of a representation or warranty set forth in Section 1 of these General Terms and Conditions or (ii) the failure of Y, upon reasonable demand by X, to provide any form, certificate or document that would allow X to make a payment to Y under this Transaction at a reduced rate of, or without any, withholding for or on account of any Tax.
3. Events of Default. An event of default ("Event of Default") shall mean with respect to a party (the "Defaulting Party") any of the following: (a) the failure by the Defaulting Party to make, when due, any payment required under this Transaction if such failure is not remedied within three Business Days after notice of such failure is given to the Defaulting Party; (b) any representation or warranty made by the Defaulting Party in this Transaction shall prove to have been false or misleading in any material respect; (c) the breach by the Defaulting Party of any other covenant or agreement set forth in this Transaction (other than the obligation to make payment) and such failure is not cured within 10 Business Days after it is given notice thereof; (d) the institution, with respect to the Defaulting Party, of a bankruptcy, reorganization, moratorium, liquidation or similar insolvency proceeding or other relief under any bankruptcy or insolvency law affecting creditors' rights or a petition is presented or instituted for its winding-up or liquidation (and, if such a proceeding is instituted against the party, it remains undismissed for 30 days); (e) the Defaulting Party consolidates or amalgamates with, or merges into or with, or transfers substantially all of its assets to another entity and (y) the resulting entity fails to assume all of the obligations of the Defaulting Party under this Transaction or (z) the resulting entity's creditworthiness is materially weaker than that of the Defaulting Party; or (f) an event of default occurs (howsoever determined) under any other Derivative Transaction between the parties.
4. Remedies. If an Event of Default shall have occurred and shall be continuing the non-defaulting party may, in its sole discretion, by no more than 20 days notice to the Defaulting Party designate a day no earlier than the day such notice is effective as an early termination date ("Early Termination Date"). On the Early Termination Date, all obligations under all Derivative Transactions with respect to all Determination Periods which would have ended after the Early Termination Date shall be terminated, except as provided below. If an Early Termination Date has been designated, the non-defaulting party shall in good faith calculate its Gains or Losses and Costs resulting from the termination of the parties' obligations under all Derivative Transactions with respect to all Payment Dates which would have occurred after the Early Termination Date had the Early Termination Date not occurred. The non-defaulting party shall aggregate such Gains, Losses and Costs with respect to all Derivative Transactions into a single net amount and notify the Defaulting Party of the net amount owed or owing. If the non-defaulting party's aggregate Losses and Costs exceed its aggregate Gains, the Defaulting Party shall, within 5 Business Days of receipt of such notice, pay the net amount to the non-defaulting party, which amount shall bear interest at the Interest Rate from the Early Termination Date until paid. If the non-defaulting party's aggregate Gains exceed its Losses and Costs, if any, resulting from the Event of Default, subject to the provisions of Section 5 herein, the non-defaulting party shall pay the net amount to the Defaulting Party on the Payment Date for the first next succeeding Determination Period. As used herein with respect to each party: (a) "Costs" shall mean, with respect to such party, brokerage fees, commissions and other similar transaction costs and expenses reasonably incurred by such a party either in terminating any arrangement pursuant to which it has hedged its obligations or entering into new arrangements which replace a Derivative Transaction; (b) "Gains" shall mean, with respect to a party, an amount equal to the present value of the economic benefit, if any, (exclusive of costs) to it resulting from the termination of its obligations with respect to a Derivative Transaction, determined in a commercially reasonable manner; and (c) "Losses" shall mean an amount equal to the present value of the economic loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a Derivative Transaction, determined in a commercially reasonable manner. No party shall be required to pay SPECIAL, EXEMPLARY, PUNITIVE, incidental, consequential or indirect damages (WHETHER OR NOT ARISING FROM A PARTY'S NEGLIGENCE) to the other party, except to the extent that the payments required to be made pursuant to the Transaction are deemed to be such damages. If and to the extent any payment made pursuant to the Transaction is deemed to constitute liquidated damages, the parties acknowledge and agree that damages are difficult or impossible to determine and that such payment constitutes a reasonable approximation of the amount of such damages, and not a penalty.
5. Setoff. In the event of an occurrence of an Early Termination Date, the non-defaulting party shall be entitled, at its option and in its discretion, to set-off against any amounts owed to the Defaulting Party by the non-defaulting party or any of its Affiliates under this Transaction or otherwise any amounts payable by the Defaulting Party to the non-defaulting party or any of its Affiliates under this Transaction or otherwise. This Section shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise). Notwithstanding any provision to the contrary contained in this Transaction, the non-defaulting party shall not be required to pay to the Defaulting Party any amount under this Transaction until the non-defaulting party receives confirmation satisfactory to it in its reasonable discretion that all obligations of any kind whatsoever of the Defaulting Party to make any payments to the non-defaulting party or any of its Affiliates under this Transaction or otherwise which are due and payable as of the Early Termination Date hereof have been fully and finally performed.
6. Miscellaneous. This Transaction shall (a) be governed by, interpreted and construed in accordance with the laws of the State of New York (excluding conflict of laws principles); (b) be binding upon and inure of the benefit of the parties and their respective successors and (effective upon scheduled delivery day) permitted assigns; however, except for any assignments by a party to an Affiliate of such party (y) who is in the same tax jurisdiction as such party and (z) whose creditworthiness is not materially weaker than that of such party, neither party shall have the power to assign or otherwise transfer all or any of its rights or obligations under this Transaction without the prior written consent of the other party, which consent shall not be unreasonably withheld or delayed, and any purported assignment or transfer in violation of this provision shall be void and of no force and effect; and (c) contain the entire agreement between the parties and supersede all prior oral or written communications or agreements relating to the subject matter. All notices in connection with this Transaction may be given during normal business hours by hand delivery (effective upon attempted delivery), overnight mail service (effective upon scheduled weekday delivery day) or telefacsimile (effective upon receipt of evidence, including telefacsimile evidence, that telefacsimile was received), as specified in this Transaction or as may be subsequently designated by effective notice. Any party in default hereunder shall reimburse the other party, on demand, for actual, reasonable out-of-pocket expenses (and any interest thereon at the Interest Rate), including, without limitation, reasonable legal fees and expenses incurred by the other party during the occurrence and continuation of such default in connection with the enforcement of, or the preservation of its rights in respect of this Transaction.
Any dispute relating to this Transaction shall be resolved by binding arbitration conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association ("AAA") and governed by the Federal Arbitration Act ("FAA"). Each party shall select one arbitrator within 30 days of a notice for arbitration and the two arbitrators shall select a third neutral arbitrator with at least eight years professional experience in over-the-counter derivative transactions. Only damages allowed pursuant to this Transaction may be awarded and the arbitrators shall have no authority to award treble, exemplary or punitive damages of any kind under any circumstances regardless of whether such damages may be available under the governing law for this Transaction and/or the FAA or AAA. The arbitration shall be conducted in New York City, New York and any related award shall be confidential.
The contents of this Transaction and all other documents relating to this Transaction, and any information made available by one party to the other party with respect to this Transaction is confidential and shall not be disclosed to any third party (nor shall any public announcement be made by either party), except for such information (1) as may become generally available to the public, (2) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable law, order, regulation, ruling or accounting disclosure rule or standard, (3) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the non-disclosing party, in making such disclosure, or (4) as may be furnished to the disclosing party's Affiliates, and to each of such person's auditors, attorneys, advisors or lenders which are required to keep the information that is disclosed in confidence.
If any term, provision, covenant, or condition of this Transaction, or the application thereof to any party or circumstance, shall be held to be invalid or unenforceable (in whole or in part) for any reason, the remaining terms, provisions, covenants, and conditions hereof shall continue in full force and effect as if this Transaction had been executed with the invalid or unenforceable portion eliminated, so long as this Transaction as so modified continues to express, without material change, the original intentions of the parties as to the subject matter of this Transaction and the deletion of such portion of this Transaction will not substantially impair the respective benefits or expectations of the parties to this Transaction; provided, however, that this severability provision shall not be applicable if any provision of Section 2, 3, or 4 (or any definition or provision in Section 9 to the extent it relates to, or is used in or in connection with any such Section) shall be so held to be invalid or unenforceable.
7. Market Disruption. If a Market Disruption Event has occurred and is continuing on any Trading Day, the Floating Price for such Trading Day shall be determined pursuant to the Floating Price Source specified in this Transaction for the first Trading Day thereafter on which no Market Disruption Event exists; provided, however, if the Floating Price is not so determined within three Business Days after the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined by reference to the Alternative Floating Price Source specified in this Transaction, if any, which is not subject to a Market Disruption Event. If no Alternative Floating Price Source is available or has been specified, and the Market Disruption Event continues for more than three Business Days, then the parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a Floating Price), and if the parties have not so agreed on or before the twelfth Business Day following the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined in good faith by Enron, by taking the average of two or more dealer quotes.
8. Collateral Arrangements. Counterparty shall (at Enron's request) from time to time and at Enron's option either: (i) within one Business Day of such request by Enron, provide to Enron a letter of credit in respect of Counterparty's obligations under any Transaction, in such form and for such amount and from such issuer, as is acceptable to Enron in its absolute discretion; or (ii) within such period as is specified by Enron, provide for the benefit of Enron a guaranty from a party, in such form and for such amount as is acceptable to Enron in its absolute discretion. Failure so to provide such letter of credit or guaranty or any default under such letter of credit or guaranty shall constitute a default hereunder giving rise to the immediate right of termination by Enron under this GTC.
9. General Definitions. Terms used, but not defined in this GTC, are used with the meanings provided on the Website or in any written confirmation. As used in this GTC:
"Affiliate" shall mean in relation to any party, any entity controlled, directly or indirectly, by the party, any entity that controls, directly or indirectly, the party or any entity directly or indirectly under common control with the party. Control means ownership of a majority of the voting power of such entity or party.
"American" means a style of Option pursuant to which the right(s) granted are exercisable on any Business Day during an Exercise Period that consists of more than one day.
"Asian" means a style of Option pursuant to which the right(s) granted are exercisable only on the one day designated as the Exercise Period in the Transaction, and the Floating Price for which is the unweighted arithmetic average (or such other specified method of averaging) of the Floating Prices for the Trading Days referenced in the Floating Price Source (unless otherwise specified in the Transaction).
"Automatic Exercise" means, if specified to be applicable in the Transaction, that if at the close of the Exercise Period the Option has not been exercised, it will be deemed exercised as of that time. If Automatic Exercise is specified to be applicable and the Exercise Period is specified to be inapplicable in the Transaction, the Option (including Swaptions) shall be deemed exercised on the first day of the first Determination Period.
"Business Day" means a day on which commercial banks are open for business in New York, New York or Houston, Texas.
"Call" means an Option entitling Buyer to receive after exercise the Cash Settlement Amount on the applicable Payment Date(s) if the Floating Price exceeds the Strike Price.
"Cap Amount" means an amount equal to the product of (a) the Notional Quantity per Determination Period multiplied by (b) the Cap Price, or as otherwise provided in the Transaction.
"Cash Settlement Amount" means, in respect of an Option, an amount (if any) that is payable by Seller on the applicable Payment Date(s) and is determined as provided in the Transaction governing such Option.
"Derivative Transaction" means all swap, option or other financially-settled derivative transactions between the parties.
"Determination Period" means each period from and including the first date specified as being included in that Determination Period to and including the last date specified as being included in that Determination Period. If such period is a calendar month, the period commences on the first day of the month and it ends on the last day of the month.
"European" means a style of Option pursuant to which the right(s) granted are exercisable only on the one day designated as the Exercise Period in the Transaction, if any.
"Fixed Amount" means an amount equal to the product of (a) the Notional Quantity per Determination Period multiplied by (b) the Fixed Price, or as otherwise provided in the Transaction.
"Fixed Price Payor" means (a) Enron if the terms set forth on the Website relevant to the Transaction provide that Counterparty is 'Selling' and (b) Counterparty if the terms set forth on the Website relevant to the Transaction provide that Counterparty is 'Buying'.
"Floating Amount" means an amount equal to the product of (a) the Notional Quantity per Determination Period multiplied by (b) the Floating Price, or as otherwise provided in the Transaction.
"Floating Price Payor" means (a) Enron if the terms set forth on the Website relevant to the Transaction provide that Counterparty is 'Buying' and (b) Counterparty if the terms set forth on the Website relevant to the Transaction provide that Counterparty is 'Selling'.
"Floor Amount" means an amount equal to the product of (a) the Notional Quantity per Determination Period multiplied by (b) the Floor Price, or as otherwise provided in the Transaction.
"Indemnifiable Tax" means any Tax other than a Tax that would not be imposed in respect of a payment under this Transaction but for a present or former connection between the jurisdiction of the government or taxation authority imposing such Tax and the recipient of such payment or a person related to such recipient (including, without limitation, a connection arising from such recipient or related person being or having been a citizen or resident of such jurisdiction, or being or having been organized, present or engaged in a trade or business in such jurisdiction, or having or having had a permanent establishment or fixed place of business in such jurisdiction, but excluding a connection arising solely from such recipient or related person having executed, delivered, performed its obligations or received a payment under, or enforced, this Transaction).
"Interest Rate" means (a) with respect to a non-defaulting party, a per annum rate of interest equal to the prime lending rate as may from time to time be published in The Wall Street Journal under "Money Rates" and (b) with respect to a Defaulting Party, a per annum rate of interest equal to two percent (2%) over such prime lending rate; provided, however, in either case the Interest Rate may never exceed the maximum lawful rate under applicable law.
"Market Disruption Event" means, with respect to a Floating Price Source, any of the following events (the existence of which shall be determined in good faith by Enron): (a) the failure of the Floating Price Source to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant futures contract, options contract or commodity on the exchange or market (e.g., NYMEX) acting as the Floating Price Source (the "Exchange"); (c) the temporary or permanent discontinuance or unavailability of any relevant Floating Price Source; (d) the temporary or permanent closing of any Exchange acting as the Floating Price Source; (e) the imposition of trading limits by the Exchange such that there are limits on the range within which the price of the relevant commodity may fluctuate in the prompt month and the closing or settlement price of such commodity on such day is at the upper or lower limit of that range; (f) a material change in the formula for or the method of determining the Floating Price; or (g) a material change in the content, composition or constitution of the relevant commodity.
"Notice of Exercise" means, in respect of an Option (or Swaption), irrevocable notice given by Buyer to Seller (which may be given orally, including by telephone, unless otherwise specified in the Transaction) of exercise of the right(s) granted pursuant to the Option during the hours specified in the Transaction (if no hours are specified, then prior to noon Central time) on any Business Day during the Exercise Period.
"Option" means a Transaction that is a Call, Cap, Floor, Put, Swaption or is identified in the relevant Transaction as an Option.
"Put" means an Option entitling Buyer to receive after exercise the Cash Settlement Amount on the applicable Payment Date(s) if the Strike Price exceeds the Floating Price.
"Swaption" means an Option to cause an Underlying Transaction to become effective.
"Tax" means any present or future tax, levy, impost, duty, charge, assessment or fee of any nature (including interest, penalties and additions thereto) that is imposed by any government or other taxing authority in respect of any payment under this Transaction other than a stamp, registration, documentation or similar tax.
"Trading Day" means (a) in respect of a Transaction for which a Floating Price is a price announced or published by an exchange, a day that is a trading day on that exchange or (b) in respect of a Transaction for which a Floating Price is not a price announced or published by an exchange, a day in respect of which the relevant price source published the relevant price.
"Transaction" means this GTC taken together with the terms set forth on the Website submitted by Counterparty and accepted by Enron.
"Underlying Transaction" means in respect of a Swaption, a transaction, the terms of which are identified in the Transaction, which Underlying Transaction will not become effective unless the right to cause that Underlying Transaction to become effective has been timely exercised or deemed exercised.
"Website" means the website referencing this GTC.
"Written Confirmation" means, if specified to be applicable in the Transaction or if demanded by Seller (which demand may be given orally, including by telephone, or in writing) a written confirmation delivered promptly by Buyer, confirming the substance of the Notice of Exercise.

ENRON NORTH AMERICA CORP. 
GENERAL TERMS AND CONDITIONS FOR STEEL, STEEL PRODUCTS AND PROCESS SERVICES TRANSACTIONS 
SECTION 1. AGREEMENT AND CONTRACT FORMATION
1.1 Scope of Agreement. From time to time, Enron North America Corp ("ENA" or "Enron") and another party ("Counterparty") may, but shall not be obligated to, enter into binding transactions ("Transaction") for the purchase, sale or exchange of Steel, Steel Products and Process Services ("Commodity") or Options on the Commodity. ENA and Counterparty shall each be referred to as a "Party" herein. Each Transaction shall be effectuated and evidenced in accordance with these General Terms and Conditions ("Terms") and the Confirmation of the Transaction. The Parties are relying upon the fact that all Transactions, together with these Terms, shall constitute a single integrated master agreement, ("Agreement") and that the Parties would not otherwise enter into any Transactions. 
1.2 Transaction Procedures. It is the intent of the Parties to facilitate Transactions in accordance with the agreed procedures in this Section 1 and assure that such Transactions are valid and enforceable as a result of the use of these procedures for the mutual benefit of the Parties. Any Transaction may be formed and effectuated (a) by a written Transaction Agreement executed by the Parties (including by facsimile and/or counterparts); or (b) in a telephone conversation that may be recorded (each Party thereby and hereby consenting to the recording of its representatives’ telephone conversations without any further notice) or other exchange of retrievable electronic communications between the Parties or their respective representatives whereby an offer and acceptance shall constitute the agreement of the Parties to a Transaction; provided, however, each Party may stipulate by prior notice to the other Party that any particular contemplated Transaction shall be effectuated and formed only by means of procedure (a) above. The Parties agree to be legally bound by the terms of the Transaction from the time on a particular date ("Trade Date") they agree to those terms by Transaction Agreement, telephone, by exchange of electronic communications, or otherwise; provided, that one of the Parties maintains tangible documentation of such telephonic exchange or electronic communication. As a material part of the consideration for entering into a Transaction, each Party agrees not to contest or assert (and hereby releases any right to) any defense to (i) the validity or enforceability of telephonic, electronic exchange, or other Transactions entered into in accordance with these Terms under laws relating to whether certain agreements are to be in writing or signed by such Party to be thereby bound, or (ii) the authority of any employee or representative of such Party to enter into a Transaction. Each Party to the Agreement represents and warrants that it has full and complete authority to enter into and perform the Agreement. Each person who executes the Agreement on behalf of either Party represents and warrants that it has full and complete authority to do so and that such Party will be bound thereby. Each Party represents and warrants that it has the legal authority and/or authorizations to perform all of its duties and obligations under the Agreement. Each Party represents and warrants to the other Party that the execution and delivery of the Agreement and each transaction hereunder does not violate any terms or conditions of its governing documents, nor any contracts to which it is a Party or by which it is bound, nor any law applicable to it. All telephone recordings and retrievals of computer or other electronic messages may be introduced into evidence and used to prove the existence of oral agreements as to Transactions between the Parties, but it is understood that such tangible documentation need not reference all of the terms of the Transaction, that it is not the sole evidence of such terms, and that, in the event of a conflict between the tangible documentation of the oral agreement and the subsequent Confirmation, as provided for in Section 1.3, the executed Confirmation shall prevail. Any Transaction formed between the Parties pursuant to the procedures set forth in this Section 1 shall be considered to be a "writing" or "in writing" and to have been "signed", and any tape recording of a Transaction and retrievals of any computer or other electronic messages forming a Transaction shall be considered to constitute an "original" document evidencing the Transaction, and may be introduced into evidence and used to prove oral agreements as to Transactions between the Parties. The manner of entering into a Transaction as described in this Section 1.2 is not intended to be the exclusive manner of forming a binding agreement between the Parties regarding a Transaction. 
1.3 Confirmations. In addition to, but not in lieu of, the foregoing procedures the Parties agree that Seller may confirm a telephonic or electronic exchange Transaction by giving (via facsimile or other means) to Counterparty, within seven (7) Business Days of the Transaction’s Trade Date, a written notice ("Confirmation") including but not limited to payment terms, price and delivery terms confirming the specific terms of a Transaction ("Special Terms and Conditions"), which Confirmation may be in any form adequate under applicable law; provided, however, Seller’s failure to do so shall not invalidate any Transaction previously entered into in accordance with the procedures of Section 1.2. Once a Confirmation is given, if it is not executed by Counterparty (with any objections to the accuracy of the contents noted thereon) and returned to Seller or is not otherwise objected to by written notice to Seller (via facsimile or other means) within three (3) Business Days after Counterparty’s receipt of it, the Confirmation will be deemed correct as given, conclusive and binding evidence of the Transaction made the subject thereof, and the final expression of all of the Transaction’s terms. If any dispute shall arise as to whether an error exists in the Confirmation, the Parties will in good faith make reasonable efforts to promptly resolve the dispute. The Parties agree that any Confirmation shall be effective notwithstanding the omission or incorrect statement of one or more material terms or conditions previously agreed upon by the Parties. Each Confirmation will list the specific terms and conditions of the Transaction agreed to by the Parties not otherwise covered by this Terms, including, but not limited to, (i) the identity of Buyer and Seller, (ii) the Contract Quantity, (iii) the Purchase Price, Specification and size of the Commodity, (iv) if the Transaction contains an Option, Option Quantity, Option Premium, Exercise Date(s) and any other relevant terms agreed to by the Parties, and (v) such other terms as the Parties shall agree, including without limitation, delivery and payment procedures. Each Confirmation shall supplement and form a part of, and be subject to, these Terms and shall be read and construed together with these Terms. Except as may otherwise be provided in these Terms, but in no event with respect to Section 5, in the event of any irreconcilable express conflict between the provisions of these Terms and the terms of a Transaction as set forth in a Confirmation, the terms of such Confirmation will control for the relevant Transaction. 
SECTION 2. REPRESENTATIONS AND WARRANTIES
On the date of entering into each Transaction, each Party represents and warrants to the other Party: (i) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation and is qualified to conduct its business, (ii) it has all regulatory authorizations necessary for it to legally perform its obligations under these Terms and each Transaction, (iii) the execution, delivery and performance of these Terms and each Transaction are within its powers, have been duly authorized by all necessary action, and do not violate its governing documents or any Law applicable to it, (iv) these Terms and each Transaction when entered into in accordance with these Terms constitutes its legally valid and binding obligation enforceable against it in accordance with its terms, subject to any equitable defenses, (v) there are no Bankruptcy Proceedings pending or being contemplated by it or to its knowledge, threatened against it, (vi) there are no Legal Proceedings that materially adversely affect its ability to perform these Terms and each Transaction, and (vii) with respect to each Transaction involving an Option, it is a commercial user of or merchant handling the Commodity and that it is entering into the Option for purposes related to its business. Each Party covenants that it will cause these representations and warranties to be true and correct throughout the term of each Transaction. 
SECTION 3. OBLIGATIONS AND DELIVERIES
3.1 Seller’s and Buyer’s Obligations. With respect to each Transaction and unless otherwise agreed to by the Parties, Seller shall sell and Buyer shall purchase the Contract Quantity of the Commodity and Buyer shall pay Seller the Purchase Price for such Commodity. Seller shall pay all loading charges for the Commodity. Seller warrants that at the time of each Delivery of the Commodity by Seller hereunder, it will be conveying title to the Commodity to Buyer, free and clear of all liens, claims, security interests, encumbrances and other defects of title. EACH PARTY EXPRESSLY NEGATES ANY OTHER REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE. This Article 3.1 shall survive expiration or termination of this Agreement and all Transactions. 
3.2 Delivery. 
(a) Source and Delivery Point. Source of the Commodity shall be any producing source capable of producing Commodity which meets the quality specifications set forth below. Delivery terms are further outlined in Schedule 1. 
(b) Quality Specifications. Commodity shall meet the following standard characteristics on an as-received basis as determined in accordance with ASTM Standards ("Standards") and not trigger any one of the Rejection Limits. The Seller must provide original release documentation, mill certificates and product weights with the invoice. The Commodity must be of the dimensions and specifications described in Schedule 2 attached. 
(c) Term/Scheduling. Delivery shall be scheduled by Seller with a minimum two (2) days notice. The delivery period from Seller shall begin the first day of the delivery month; delivery to be completed by the last day of the delivery month. Delivery/Scheduling terms are further outlined in Schedule 1. 
(d) Rejection Rights. On no more than one (1) Business Day's notice to Seller after Buyer's receipt of the analysis provided for in this Section, Buyer may reject any shipment that triggers any one of the Rejection Limits, determined in accordance with Standards. Disposal of Commodity that triggers the Rejection Limits and is rejected by Buyer shall be for Seller's account. Buyer shall have a maximum of thirty (30) days from physical delivery for visually (weight parameters, width, thickness, surface conditions, piece count) inspected defects and a maximum of one hundred eighty (180) days from physical delivery for latent (chemistry, lamination, scale, edge wave, gouges, pits) defects. 
3.3 Payment. Unless otherwise specified in the Confirmation or agreed to by the Parties, Buyer shall pay the Purchase Price for the Commodity within thirty (30) days of Delivery of the Commodity. All funds to be paid to Seller shall be rendered in the form of immediately available funds (U.S. Dollars) by wire transfer or in such other form as agreed to by the Parties. Payment shall be made to the payment address provided by the Seller. Payment shall be made without deduction, counterclaim or set off against presentation by Seller of the following documents: (i) invoice, (ii) transport documents, warehouse release; (iii) certificate of quantity/weight issued by a certified and approved weigh master, (iv) certificate of quality issued by the producer of the Commodity or an Enron-approved independent surveyor, or (v) any other documents as stipulated by the Parties. Buyer represents that is has obtained the appropriate governmental approval, if any is required, for Buyer to make payments to Seller for the Commodity in U.S. Dollars (or the Contractual Currency) at Seller's designated bank. 
3.4 Taxes. The Contract Price shall include full reimbursement for, and Seller is liable for and shall pay, or cause to be paid, or reimburse Buyer if Buyer has paid, all Taxes applicable to a Transaction arising prior to the Delivery Point. If Buyer is required to remit such Tax, the amount shall be deducted from any sums due to Seller. Seller shall indemnify, defend and hold harmless Buyer from any Claims for such Taxes. The Contract Price does not include reimbursement for, and Buyer is liable for and shall pay, cause to be paid, or reimburse Seller if Seller has paid, all Taxes applicable to a Transaction arising at and from the Delivery Point, including any Taxes imposed or collected by a taxing authority with jurisdiction over Buyer. Buyer shall indemnify, defend and hold harmless Seller from any Claims for such Taxes. Either Party, upon written request of the other, shall provide a certificate of exemption or other reasonably satisfactory evidence of exemption if either Party is exempt from taxes, and shall use reasonable efforts to obtain and cooperate with obtaining any exemption from or reduction of any Tax. Each Party shall use reasonable efforts to administer this Agreement and implement the provisions in accordance with the intent to minimize Taxes. "Taxes" means any or all ad valorem, property, occupation, gross receipts, privilege, sales, use, consumption, excise, lease, transaction, and other taxes, governmental charges, licenses, fees, permits and assessments, or increases therein, other than taxes based on net income or net worth. "Claims" means all third party claims or actions, threatened or filed and whether groundless, false or fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the resulting losses, damages, expenses, fees of attorneys, experts and consultants, and court costs, whether incurred by settlement or otherwise, and whether such claims or actions are threatened or filed prior to or after the termination of this Agreement. 
3.5 Title/Risk of Loss. Title and risk of loss shall pass to Buyer upon delivery at the Delivery Point, in accordance with Schedule 1. 
SECTION 4. DEFAULTS AND REMEDIES
4.1 Events of Default. An "Event of Default" shall mean with respect to a Party ("Defaulting Party"): (i) the failure by the Defaulting Party to make, when due, any payment required under this Agreement if such failure is not remedied within three (3) Business Days after written notice of such failure is given to the Defaulting Party, (ii) any representation or warranty made by the Defaulting Party herein shall prove to have been false or misleading in any material respect when made or deemed to be repeated, (iii) the failure by the Defaulting Party to perform any covenant set forth in this Agreement (other than its obligations to make any payment or obligations which are otherwise specifically covered in this Section 4.1 as a separate Event of Default), and such failure is not cured within five (5) Business Days after written notice thereof to the Defaulting Party, or (iv) the Defaulting Party shall be subject to a Bankruptcy Proceeding. 
4.2 Remedies. 
If an Event of Default occurs with respect to a Defaulting Party at any time during the term of these Terms or any Transaction, the other Party ("Non-Defaulting Party") may, in its sole discretion, do any or all of the following: (i) establish a date (which date shall be no earlier than the date that such notice is given to the Defaulting Party) ("Early Termination Date") on which all Transactions will terminate (individually, a "Terminated Transaction", and collectively, the "Terminated Transactions"), (ii) withhold any payments due in respect of the Terminated Transactions, and/or (iii) exercise such other remedies as may be provided in these Terms. 
(b) If an Early Termination Date is established, the Non-Defaulting Party shall in good faith calculate its Gains, or Losses and Costs, resulting from the termination of the Terminated Transaction(s), aggregate such Gains, Losses and Costs with respect to all Terminated Transactions into a single net amount, and then notify the Defaulting Party of the net amount owed or owing. The Non-Defaulting Party will calculate its Gains, Losses and Costs as of the Early Termination Date, or, if that is not reasonably practicable, as of the earliest date thereafter that is reasonably practicable. If the Non-Defaulting Party’s aggregate Losses and Costs exceed its aggregate Gains, the Defaulting Party shall, within five (5) days of its receipt of such notice pay the net amount to the Non-Defaulting Party, including interest at the "Interest Rate" from the Early Termination Date until paid, plus any other amounts due and owing under these Terms and/or Agreement (or otherwise) to the Non-Defaulting Party. If the Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, resulting from such early termination, the Non-Defaulting Party shall, after giving effect to any setoff rights, pay the net amount without interest to the Defaulting Party on the date twenty (20) days after the Early Termination Date. If an Event of Default occurs and/or an Early Termination Date is established, the Non-Defaulting Party may (at its election) setoff any or all amounts which the Defaulting Party owes to the Non-Defaulting Party or its Affiliates (under these Terms or otherwise) against any or all amounts which the Non-Defaulting owes to the Defaulting Party (whether under these Terms or otherwise). Notwithstanding any provision to the contrary contained in these Terms or in a Confirmation, the Non-Defaulting Party shall not be required to pay to the Defaulting Party any net amount due to an early termination until the Non-Defaulting Party receives confirmation satisfactory to it in its reasonable discretion that (i) all amounts due and payable as of the Early Termination Date by the Defaulting Party under all transactions with the Non-Defaulting Party or any of its Affiliates have been fully and finally paid, and (ii) all other obligations of any kind whatsoever of the Defaulting Party to make any payments to the Non-Defaulting Party or any of its Affiliates under these Terms or otherwise which are due and payable as of the Early Termination Date have been fully and finally performed. 
(c) Notwithstanding any provision that may be to the contrary in these Terms, in the event that a Terminated Transaction is an Option and the Option under such Transaction has not been exercised by the purchaser of the Option ("Option Holder") at the time of the Early Termination Date, then: 
(1) If the Defaulting Party is the seller of the Option ("Option Seller"), then the buyer of the Option ("Option Holder"), as its Loss, is entitled to the aggregate market price as of the Early Termination Date of a replacement Option to be determined in a commercially reasonable manner by Option Holder, which may (but which is not required to) be based upon the average of prices quoted by three dealers, brokers or industry participants, reasonably selected by Option Holder. 
(2) If the Defaulting Party is the Option Holder, then the Option Seller, as its Loss, is entitled to retain the Option Premium already paid by the Option Holder (or, if the Option Premium has not been paid, the Option Seller is entitled to recover from the Option Holder, as its sole and exclusive remedy, the Option Premium plus interest accrued at the "Interest Rate" plus 2% from the date the Option Premium was originally due to the date paid) and the Option will terminate without either Party having any further liability to the other Party except for any liability accruing prior to the termination. 
(3) Notwithstanding the terms of Sections 4.1 and 4.2 hereof, if at any time and so long as the Option Holder shall have fully satisfied all of its payment obligations under the "Option Premium" clause in the relevant Confirmation and shall at the time have no future payment or delivery obligations under these Terms (whether absolute or contingent) with respect to any Transaction or otherwise, then, unless Option Seller is required pursuant to appropriate proceedings (including, but not limited to, Bankruptcy Proceedings) to return to the Option Holder (or otherwise returns to Option Holder upon demand of the Option Holder or otherwise) any portion of payments made by Option Holder, (a) the occurrence of an Event of Default with respect to the Option Holder shall not constitute an Event of Default with respect to such Party as to such Option, and (b) if an Early Termination Date has been established because of an Event of Default with respect to Option Seller, the Option Holder as the Non-Defaulting Party shall not be obligated to pay to Option Seller any amount under this Section 4 with respect to such Option.
(d) Notwithstanding any provision that may be construed to the contrary in these Terms, in the event that a Terminated Transaction is an Option and if any part of the Option Quantity subject to the Option has been exercised by the Option Holder prior to the Early Termination Date, then: 
(1) If the Defaulting Party is the Option Seller, the Option Holder, as its Loss, is entitled to the remedies as provided in Section 4.2(a) and (b) hereof for the Quantity subject to the Option that has been exercised. 
(2) If the Defaulting Party is the Option Holder, the Option Seller is entitled to the remedies as provided in Section 4.2(a) and (b) hereof for the Quantity subject to the Option that has been exercised.
SECTION 5. Limitation of Remedies, Liability and Damages
The parties confirm that the express remedies and measures of damages provided in this agreement satisfy the essential purposes hereof. For breach of any provision for which an express remedy or measure of damages is provided in this agreement, such express remedy or measure of damages shall be the sole and exclusive remedy, the liable party’s liability shall be limited as set forth in such provision and all other remedies or damages at law or in equity are waived, unless otherwise expressly provided in this agreement. If no remedy or measure of damages is expressly herein provided, the liable party's liability shall be limited to direct actual damages only. Such direct actual damages shall be the sole and exclusive remedy and all other remedies or damages at law or in equity are waived unless expressly provided in these terms. Neither party shall be liable for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages, by statute, in tort or contract, under any indemnity provision or otherwise. To the extent any damages required to be paid hereunder are liquidated, the parties acknowledge that the damages are difficult or impossible to determine, otherwise obtaining an adequate remedy is inconvenient and the liquidated damages constitute a reasonable approximation of the harm or loss. This section 5 shall survive the expiration or termination of these terms and all transactions. 
SECTION 6. FORCE MAJEURE
If, because of Force Majeure, either Party is unable to carry out any of its obligations under any Transaction, and if such Party shall promptly give notice thereof to the other Party, then the obligations of the Party giving such notice shall be suspended with respect to that Transaction to the extent made necessary by such Force Majeure and during its continuance, provided, however, that the Party giving such notice shall use its reasonable efforts to eliminate such Force Majeure. Any deficiencies in deliveries caused by Force Majeure shall not be made up except by mutual agreement. Should the Force Majeure continue for thirty (30) consecutive days, the Party not claiming Force Majeure may, at its option, terminate the affected Transaction only on three (3) days prior written notice. "Force Majeure" means any cause(s) not reasonable within the control of the claiming Party, and without the fault or negligence of such Party, which wholly or partly prevents the performance by such Party of its obligations under the affected Transaction only (except the payment of money), but only if such Party is unable in good faith to obtain a commercially reasonable substitute therefor. 
SECTION 7. MISCELLANEOUS
7.1 Successors and Assigns; Assignment. These Terms shall inure to the benefit of and be binding upon the Parties and their respective successors and permitted assigns. However, neither Party shall assign these Terms or any Transaction or any of its rights or obligations hereunder or under any Transaction without the prior written consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the foregoing, either Party may, without the need for consent from the other Party (and without relieving itself from liability hereunder and under any Transaction), (a) transfer, sell, pledge, encumber or assign these Terms and/or any Transaction or the accounts, revenues or proceeds hereof or thereof in connection with any financing or other financial arrangements; (b) transfer or assign these Terms and/or any Transaction to an Affiliate of such Party; or (c) transfer or assign these Terms and/or any Transaction to any person or entity succeeding to all or substantially all of the assets of such Party by way of merger, reorganization or otherwise; provided, however, that no such assignment shall in any way relieve the assignor from liability for full performance under these Terms and the Transactions and that any such assignee agrees to be bound by the terms and conditions of these Terms and such Transactions. 
7.2 Non-Disclosure. Neither Party shall disclose the terms of any Transaction to a third party (other than a Party’s and its Affiliates’ employees, lenders, counsel, accountants or prospective permitted purchasers, directly or indirectly, of a Party or all or substantially all of a Party’s assets or of any rights under these Terms or any Transactions in each case, provided such persons have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. The provisions of these Terms other than the terms of any Transaction are not subject to this confidentiality obligation. The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with this confidentiality obligation; provided, that all monetary damages shall be limited in accordance with Section 5. 
7.3 Netting/Setoff. If Buyer and Seller are each required to pay an amount on the same date, then such amounts with respect to each Party may be aggregated and the Parties may discharge their obligations to pay through netting, in which case the Party, if any, owing the greater aggregate amount may pay to the other Party the difference between the amounts owed. Each Party reserves to itself all rights, setoffs, counterclaims and other remedies and defenses consistent with Sections 4 and 5 (to the extent not expressly herein waived or denied) which such Party has or may be entitled to arising from or out of this Agreement or any Transaction. All outstanding Transactions and the obligations to make payment in connection therewith may be offset against each other, setoff or recouped therefrom. 
7.4 Past Due Payments. All overdue payments shall bear interest from, and including, the due date to, but excluding, the date of payment at a rate equal to the "Interest Rate". 
7.5 Notices. All notices, requests and statements shall be made in writing and delivered by letter, facsimile or other documentary form including but not limited to retrievable electronic communications. Notice by facsimile, hand delivery or retrievable electronic communications shall be deemed to have been received by the close of the Business Day on which it was transmitted or hand delivered (unless transmitted or hand delivered after close in which case it shall be deemed received at the close of the next Business Day). Notice by overnight mail or courier shall be deemed to have been received two (2) Business Days after it was sent. A Party may change its addresses by providing notice of same in accordance herewith. 
7.6 Governing Law. THIS AGREEMENT AND EACH TRANSACTION AND THE RIGHTS AND DUTIES OF THE PARTIES ARISING OUT OF THIS AGREEMENT OR ANY TRANSACTION SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. THE PARTIES AGREE THAT ANY TRANSACTION BETWEEN THEM UNDER THESE TERMS IS A "QUALIFIED FINANCIAL CONTRACT" WITHIN THE MEANING OF NEW YORK GENERAL OBLIGATIONS LAW § 5-701(b). 
7.7 Submission to Jurisdiction. 
(a) With respect to applications for any judicial relief to enforce the obligations under this Agreement in connection with submission by the Parties to binding arbitration (including a stay of any action brought in violation of the obligation to arbitrate) and judicial confirmation of the arbitrator's award, each Party hereby: 
(i) consents to the non-exclusive personal jurisdiction of the courts located in the Borough of Manhattan, New York, USA; 
(ii) agrees that venue properly lies in the above-designated jurisdiction; and 
(iii) waives any claim that any such action should be dismissed on grounds of inconvenient forum or lack of personal jurisdiction, or that any such action should be transferred to any court or tribunal outside the above-designated jurisdiction.
(b) The Parties agree that a final judgment by any court in the above-designated jurisdiction covered by this Agreement shall be conclusive and may be enforced in other jurisdictions in any manner provided by law. 
(c) The Parties hereby waive any claim that a judgment obtained in the above-designated jurisdiction is invalid or unenforceable. 
(d) Service of process upon a Party may be effected by delivery (verified by a receipt signed by a representative of the Party served) to the address for notices to that Party set forth in the Confirmation. If requested, each Party irrevocably agrees to appoint an agent for the service of process acceptable to the other Party and deliver to the requesting Party a copy of the designated process agent's acceptance of the appointment within thirty (30) days. Nothing contained herein shall affect the right to serve process in any manner permitted by applicable law. 
(e) To the extent that either Party may, in any jurisdiction, now or hereafter, claim or acquire for itself or its assets, immunity from suit, execution, attachment (whether in aid or execution, before judgment or otherwise) or other legal process, such Party expressly and irrevocably waives such immunity in respect of its obligations under this Agreement (to the fullest extent it may be permitted to do so under any applicable law). 
7.8 Arbitration. Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to any Transaction or this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the Parties and/or their respective representatives (collectively the "Claims"), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration. Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association. The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators. In deciding the substance of the Parties’ Claims, the arbitrators shall refer to the governing law. It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages. The arbitration proceeding shall be conducted in Houston, Texas. Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator. The two (2) arbitrators shall select a third arbitrator. The third arbitrator shall be a person who has over five (5) years professional experience in Steel, Steel Products and Process Services product trading or other commodity trading markets and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration. While the third arbitrator shall be neutral, the two Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator. To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties. 
7.9 Any situations not specially addressed either in Special Terms and Conditions or these Terms will be governed by Incoterms 2000 (to the extent applicable) as in effect at the time a Transaction is entered into. 
7.10 ENA and Counterparty agree that the United Nations Convention on Contracts for the International Sale of Commodity 1980 shall not in any way apply to, or govern any Transaction(s) under these Terms pursuant to Article 6 of the Convention. 
7.11 General. These Terms, the Annexes hereto, if any, and each Transaction, including the written text of recorded telephone communications or electronically exchanged communications, constitute the entire Agreement between the Parties relating to the subject matter contemplated by the Parties. No amendment or modification to these Terms shall be enforceable unless reduced to writing and executed by both Parties. The provisions of these Terms shall not impart rights enforceable by any person or entity not a Party or not a permitted successor or assignee of a Party bound to these Terms. No waiver by either Party hereto of any one or more defaults by the other in the performance of any of the provisions of these Terms shall be construed as a waiver of any other default or defaults whether of a like kind or different nature. Any provision declared or rendered unlawful by a court of law or regulatory agency with jurisdiction over the Parties or deemed unlawful because of a statutory change will not otherwise affect the lawful obligations that arise under these Terms. The headings used for the Sections herein are for convenience and reference purposes only. 
7.12 The provisions of these Terms, the Annexes and each Transaction are severable, and if any portion of these Terms, the Annexes and each Transaction is deemed legally invalid or unenforceable, the remainder of these Terms, the Annexes and each Transaction shall survive and remain in full force and effect. 
7.13 In the event of an antidumping and/or countervailing duty petition is filed with the United States International Trade Commission and/or the United States Department of Commerce against the Commodity covered under any Transaction, the Buyer shall have the right to cancel or renegotiate the terms of the Transaction if the Transaction is based on Commodity that has not cleared U.S. Customs. 
7.14Quantity shall be final on delivery. 
7.15 All claimed damage, nonconformities to contract specifications or defects which are or reasonably should be discovered and all claimed shortages in deliveries shall be recorded on warehouse release(s) prior to removal of Commodity by Buyer or original bill(s) of lading and/or warehouse release(s) All claims for damage, nonconformities to contract specifications, defects or shortages in deliveries shall be made promptly after such damage, nonconformities, defects or shortages are or reasonably should have been discovered. All claims of whatever nature shall be made in writing sent by Buyer to Seller by registered or certified mail, shall state with particularity the nature of the claim and shall be accompanied by documentary support. Failure to furnish such documentary support shall constitute an absolute bar to any claim. Full particulars shall be offered Seller and its insurer for inspection and investigation of all claims. Buyer agrees surface and/or atmospheric rust is normal unless otherwise specified herein. 
7.16 In the event that timely and bona fide claim is made in accordance with the terms hereof, Seller shall have the right in its discretion either to replace the Commodity or to give Buyer an allowance therefor, and Seller shall have no further liability with respect to the Commodity or their use. In no event shall Seller's liability exceed the amount of the purchase price. Seller shall under no circumstances be liable for lost profits, injury to goodwill or any other special, incidental or consequential damages. Buyer's obligations to accept and pay for the balance of the Commodity delivered or to be delivered under the contract shall not be affected by any claim and in no event shall Buyer have the right to reject sound coils, bundles, package or other shipping units. 
7.17 7.18 Unless otherwise expressly stated, Seller shall have the right to make delivery in installments. All installments shall be separately invoiced and paid as billed without regard to subsequent deliveries and no offset shall be allowed against the payment due for such installment. Failure to pay for any installment when due shall excuse Seller from making further deliveries under this or any other contract. Delay in delivery of any installment shall not relieve Buyer of its obligation to accept remaining installments. Delivery dates are approximate and are based on information from Seller's supplier(s). 
7.19 No claim or cause of action of any kind arising under a Transaction may be asserted more than one (1) year after the date on which such cause of action arises. 
7.20 Seller undertakes that it has obtained and will maintain all necessary licenses and consents and permits in relation to the sale of the Commodity and Buyer undertakes that it has obtained all necessary licenses, consents and permits in relation to the purchase of the Commodity. The failure to obtain and retain such licenses, consents and permits shall not constitute an event of force majeure, provided that the relevant regulations in force at the date of entering into the Transaction required such licenses, consents or permits. 
7.21 Where Seller is obliged under the terms of a Transaction to insure the Commodity, it shall do so in respect of all risks with underwriters or an insurance company of good repute and, unless agreed otherwise, the insurance shall be as per category A of the Institute Cargo Clauses (Institute of London Underwriters) for the invoice price of the Commodity plus 10% (i.e. 110%) and shall be provided in the Contractual Currency of the Transaction. 
SECTION 8. DEFINITIONS
All references to Articles and Sections are to those set forth in these Terms. Reference to any document means such document as amended from time to time and reference to any Party includes any permitted successor or assignee thereof. The following definitions and any terms defined internally in these Terms shall apply to these Terms and all notices and communications made pursuant to these Terms. 
"Affiliate" means, with respect to any person, any other person (other than an individual) that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with, such person. For this purpose, "control" means the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests having ordinary voting power. 
"Bankruptcy Proceeding" means with respect to a Party or entity, such Party or entity (i) makes an assignment or any general arrangement for the benefit of creditors, (ii) files a petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause under any bankruptcy or similar law for the protection of creditors, (iii) has such petition filed against it and such proceeding remains undismissed for thirty (30) days, (iv) otherwise becomes bankrupt or insolvent (however evidenced), or (v) is unable to pay its debts as they fall due. 
"Business Day" means a day on which Federal Reserve member banks in New York City are open for business and on which both Parties are open and transacting business of the kind involved in this Agreement and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for each Party’s principal place of business. 
"Buyer" means the Party to a Transaction who (i) is obligated to purchase and receive the Commodity, or with respect to an exchange of the Commodity, to receive the Commodity. 
"Call Option" means that the buyer of the Call Option shall have the Option to purchase one or more of the Commodity from the seller of the Call Option pursuant to the terms of a Transaction. 
"Commodity" means Steel, Steel Products and Process Services. 
"Confirmation" means a written notice confirming the specific terms of a Transaction which may be in any form adequate at law. 
"Contract Quantity" means the amount of the Commodity that Seller agrees to sell to (or if applicable, exchange with) Buyer, and that Buyer agrees to purchase from (or if applicable, exchange with) Seller, pursuant to a Transaction. 
"Costs" means any brokerage fees, commissions and other transactional costs and expenses reasonably incurred by the Non-Defaulting Party either as a result of terminating any hedges or other risk management contracts and/or entering into new arrangements to replace the early terminated Transactions, and Legal Costs incurred by the Non-Defaulting Party. 
"Delivery Point" means the agreed point of delivery and receipt of the Commodity pursuant to a Transaction. 
"Dispatch Period" means each complete calendar month for the duration of a Transaction, as a separate period for delivery of the Commodity for that calendar month of the Transaction 
"Gains" means, with respect to a Party, an amount equal to the present value of the economic benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a Terminated Transaction, determined in a commercially reasonable manner. 
"Interest Rate" means, for any date, two (2) percent over the per annum rate of interest equal to the prime lending rate as may from time to time be published in the Wall Street Journal under "Money Rates"; provided, the Interest Rate shall never exceed the maximum lawful rate permitted by applicable law. 
"Law" means any law, rule, regulation, order, writ, judgment, decree or other legal or regulatory determination. 
"Legal Costs" means, with respect to a Party, the reasonable out-of-pocket expenses incurred by it, including legal fees, by reason of the enforcement and protection of its rights under these Terms or any Transaction. 
"Legal Proceedings" means any suits, proceedings, judgments, rulings or orders by or before any court or any governmental authority. 
"Losses" means, with respect to a Party, an amount equal to the present value of the economic loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a Terminated Transaction, determined in a commercially reasonable manner. The Non-Defaulting Party will determine its Losses as of the relevant Early Termination Date, or, if that is not reasonably practicable, as of the earliest date thereafter that is reasonably practicable. By way of illustration, but not limitation, the Non-Defaulting Party may calculate its Losses as follows: (a) with respect to each Terminated Transaction in which the Non-Defaulting Party is Seller, the Loss would be equal to the sum of (i) the price for any Commodity delivered to Buyer for which Seller has not been paid, if any, plus (ii) the positive difference, if any, between (1) the aggregate Purchase Price for all remaining Commodity to be delivered under the Terminated Transaction minus (2) the aggregate market price for all such remaining Commodity as of the Early Termination Date, to be determined by the Non-Defaulting Party in a commercially reasonable manner, which may be based upon quotations from leading dealers, brokers or industry participants, reasonably selected by the Non-Defaulting Party, for all such remaining Commodity (it being acknowledged that Non-Defaulting Party shall not be required to enter into an actual replacement transaction in order to calculate its Losses) and (b) with respect to each Terminated Transaction in which the Non-Defaulting Party is Buyer, the Loss would be equal to the sum of (i) the positive difference, if any, between (1) the aggregate market price as of the Early Termination Date of Commodity equivalent to all remaining Commodity that would have been delivered under the Terminated Transaction, if not for the termination, such market price to be determined in a commercially reasonable manner, which may be based upon quotations from leading dealers, brokers or industry participants, reasonably selected by the Non-Defaulting Party, for all such remaining Commodity (it being acknowledged that Non-Defaulting Party shall not be required to enter into an actual replacement transaction in order to calculate its Losses), and (2) the aggregate Purchase Price Buyer would have had to pay Seller for the same number of Commodity under the Terminated Transaction. Losses do not include a Party’s Costs. 
"Option" means the right (but not the obligation unless exercised) to purchase or sell, as the case may be, one or more Commodity pursuant to the terms of the Call Option or the Put Option, as the case may be. 
"Purchase Price" means the price in U.S. Dollars (unless otherwise provided for in the relevant Confirmation) to be paid by Buyer to Seller for the purchase of Commodity or any other payment to be made by Buyer to Seller in connection with a Transaction. The Purchase Price may be stated in either a per Commodity purchase price or the total purchase price for all Commodity pursuant to a Transaction. 
"Put Option" means that the buyer of the Option shall have the Option to sell one or more Commodity to the seller of the Put Option pursuant to the terms of a Transaction. 
"Seller" means the Party to a Transaction who (i) is obligated to sell and transfer Commodity, or with respect to an exchange of Commodity, to transfer Commodity. 
"Transaction" means a particular transaction agreed to by telephone communications or exchange of electronic communications between the Parties relating to the purchase, sale or exchange of Commodity or relating to Options on Commodity. 
"Transaction Agreement" means a written agreement executed by the Parties to form and effectuate a Transaction. 
SCHEDULE 1 
DELIVERY BASES FOR PRODUCTS TRADED ON THE TERMS OF THE GTC
A. Goods delivered in warehouse 
1. Delivery shall be effected in warehouse. 
2. For the purpose of effecting delivery in warehouse, Seller shall: (i) tender to Buyer a warehouse release in respect of the Commodity (or, with Buyer's consent (such consent not be unreasonably withheld), a delivery order or other document in which the warehouseman acknowledges the obligation to release the Commodity represented by that warehouse warrant (or delivery order or other document) to Buyer; or (ii) transfer physical possession of the Commodity in the designated warehouse by notification by fax by the warehouseman to Buyer or its agent. 
3. Seller shall be responsible for all costs (including warehouse rental) up to, and including, delivery. Buyer shall be responsible for all costs (including warehouse rental) after delivery. In the event that all or any part of these costs have been paid by Seller to a date beyond the Delivery Date, those costs shall be reimbursed by Buyer to Seller. To the extent that any such costs for which Seller is responsible under this Section A are unpaid as of the Delivery Date, such costs shall be paid by Seller to Buyer. In both cases documents evidencing such costs shall be presented to the relevant Party. 
4. Seller shall provide warehouse an Advance Shipping Notice (ASN) by fax or other electronic means at least 24 hours prior to shipment. The ASN should indicate product, quantity, transportation mode and intended carrier. Buyer shall provide warehouse shipping instructions by fax or other electronic means at least 24 hours prior to intended shipment. 
5. Designated Warehouse(s): 
Reserve Marine Terminals 
11401 S. Green Bay Avenue 
Chicago, Ill. 60617 
(773) 721-8740: FAX (773) 721-8798 
email: sjos@aol.com 
Contacts: Steven Joseph, Hal Tolin, Amy Teel, Tina Atteberry 
Dock 1: 12800 S. Butler Drive, Chicago, Ill. 60633 
Storage: Open, 20 Acres; Covered, 200,000 sq. ft. 
Dock 2: 116th Street and Calumet River, Chicago, Ill. 60617 
Storage: Open, 85+ Acres 
Connections: NS, Indiana Harbor Belt 
SCHEDULE 2 
Commercial Quality Hot Rolled Steel Coil
CHARACTERISTIC		STANDARD	REJECTION LIMIT 
					MIN		MAX 
Telescopicity		2"		0"		2" 
Coil Inside Diameter	30"		28"		30" 
Coil Outside Diameter	72"		N/A		72" 
Coil Banding		Securely Banded	N/A		N/A 
Coil Weight		20 Net Tons	19 Net Tons	24 Net Tons 
Age from Production Date	N/A		0 Months		3-6 Months* 
Thickness:         
½"			0.4900"		0.4900"		0.5050" 
3/8"			0.3650"		0.3650"		0.3790" 
5/16"			0.3020"		0.3020"		0.3140" 
¼"			0.2400"		0.2400"		0.2520" 
3/16"			0.1780"		0.1780"		0.1880" 
7 Gauge			0.1713"		0.1713"		0.1773" 
10 Gauge			0.1265"		0.1265"		0.1325" 
11 Gauge			0.1116"		0.1116"		0.1176" 
12 Gauge			0.0966"		0.0966"		0.1026" 
Width
48"			48.000"		48.000"		49.125" 
60"			60.000"		60.000"		61.500" 
72"			48.000"		72.000"		73.500" 
* If Enron is the purchaser of material, the Production Date of the Goods shall not be more than 3 months before Delivery Date. If Enron is the seller of material, the Production Date of the Goods shall not be more than 6 months before Delivery Date.
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