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I. Introduction

Enron Capital & Trade Resources Canada Corp. (“Enron”) has reviewed selected portions of the comprehensive documentation released by PriceWaterhouse Coopers (the “IAT”) on June 1, 1999 and offers the following comments that are intended to supplement the more detailed comments submitted to the IAT by Enron dated April 30, 1999.  

II. Outstanding Issues

Article 4.3 - Change in Law

Enron understands the draft PPA entitles the Buyer to exit the PPA without receiving or paying a termination payment in the event that a change in law is reasonably expected to make continued performance by the Buyer unprofitable.  This exit option is intended to provide a cap on the Buyers’ potential financial exposure.  While the inclusion of such a provision in the PPA was a positive development, Enron continues to be of the view that a preferable option is to simply transfer change in law risk to the Balancing Pool.   

In the IAT’s Paper entitled: “The Form of the Power Purchase Arrangement” the IAT indicated at page 77 that: …the Buyer is better situated to manage such risk (as it stands a good chance of being able to pass on such costs to consumers through its sales of electricity).”  Based on this statement it would seem logical for the consumer to simply bear this risk from the outset and avoid the Buyer having to bear the risk of not being able to pass these costs on to consumers.   For the reasons Enron articulated in its prior comments, the Buyer will have a very limited ability to effectively manage this risk and therefore it is likely to be priced by the Buyer well above cost.  In contrast, if change in law risk is borne by consumers it need not be managed, per se, but will rather be paid for at cost.   In view of this, the allocation of this risk to Buyers would be inconsistent with the statement by the IAT at page 11 that: “to the extent that no party can manage it, it should be allocated to the party who can bear it a least cost”. 

In the IAT discussion of this issue there is no explanation offered as to why, in relation to formerly regulated generation units for which consumers have historically borne the change in law risk, a decision has been taken to shift this risk to the Buyer.  If the IAT is not prepared to reconsider its preliminary determination on this issue Enron invites the IAT to explain the rationale behind not allocating this risk to consumers. 

Article 14 – Force Majeure 

Enron continues to be opposed to the inclusion of a HILP Event in the definition of Force Majeure on the grounds that a HILP Event is, by definition, a mechanical breakdown of significant proportions.  Mechanical breakdowns of any sort that are in any way related to the maintenance practices employed by the Owner are by definition “within the reasonable control” of the Owner and therefore offend the first part of the Force Majeure definition.

To the extent that there is a need to insert this non-standard industry provision into the PPA to replace the protection provided to the Owners through the Temporary Suspension Regulations an unacceptable shift has been made of risk to Buyers that should properly be assumed by consumers.  Consumers, rightly or wrongly, were required to assume this risk under the TSRs and therefore to the degree that it is reasonable to continue to provide this unprecedented protection to the Owners, the risks associated with an HILP Event should continue to be borne by consumers.   

Article 13.2 – Consequential Loss

The present draft PPA affords protection against consequential damages to the Owner only.  Enron advocates the inclusion of language in the PPA that is more symmetrical and eliminates the Owner’s or the Balancing Pool’s right or entitlement to recover consequential or indirect damages from the Buyer.

Article 2.2 and Schedule F – Excess Energy

Enron continues to support its position that the excess energy benefit that may accrue to Owners is excessive.  In addition, Enron advocates the reduction of the capacity payment obligation imposed upon Buyers for those hours in which excess energy returns are earned by Owners.  Such a reduction should be proportionate to the ratio of excess energy to total energy produced.  This approach provides symmetry around the determination made by the IAT that no capacity payment is required from the Buyer in cases where increased capacity has been developed by the Owners.  Arguably, increased capacity available to produce excess energy is the same as increased capacity arising from incremental investment.  
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