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LICENSE AND SERVICES AGREEMENT
This License and Services Agreement (this “Agreement”) is made as of __________, 200_, between Panhandle Eastern Pipeline Co. , a company incorporated under the laws of the State of _______________ (“Panhandle”), and Enron Net Works, LLC, a limited liability company incorporated under the laws of the State of New York (“Enron”).
WHEREAS, Panhandle wishes to post prices for certain natural gas pipeline primary capacity products which it proposes to make available for sale through EnronOnline, a proprietary website and electronic system owned and operated by Enron, to execute Transactions (as defined herein) through EnronOnline and to obtain certain services from Enron in connection therewith; and
WHEREAS, Enron has agreed to permit Panhandle to post such prices and to provide such other services in connection therewith, all on the terms and subject to the conditions set forth herein; and
WHEREAS, Panhandle and Enron desire to set forth the scope of the Services to be provided by Enron to Panhandle, the fees to be paid by Panhandle for such Services, and certain other matters; and
NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, the parties agree as follows:
[bookmark: __RefHeading___Toc507117487]DEFINITIONS.
In addition to the terms defined elsewhere in this Agreement, the following terms have the meanings indicated for the purposes of this Agreement. 
“Core Support” means the support services, as set forth in Section 3 hereof and Schedule B hereto, to be provided by Enron to Panhandle in connection with Panhandle’s access to and utilization of EnronOnline and the Software.
“Business Day” means a day on which the offices of Enron in the City of Houston are open for business.
“Counterparty” means any third party identified by Panhandle to Enron as a party that has been approved by Panhandle as eligible to execute Transactions with Panhandle, and that has been approved by Enron for access to and utilization of EnronOnline. 
“Counterparty Profile” means a set of Product Types that a Counterparty, with the prior approval of Panhandle, can view and transact on EnronOnline, which Profile shall be developed and maintained by Enron in accordance with information which is provided by Panhandle to Enron regarding such Counterparty.
“Country” means the country of origin of the commodity underlying a Product.
“Documentation” means all user information made generally available by Enron to Panhandle regarding the use of the Software. 
“EnronOnline” means the proprietary website and system owned and operated by Enron under the name “EnronOnline” on which live transactions occur, currently located at www.enrononline.com, and any successor website and system.
“Firmness” mean the nature of the supply commitment under a Product (e.g., firm versus interruptible supply).
“Launch Date” means the date on which the first Product offered by Panhandle is displayed on EnronOnline. 
“Person” means any individual, partnership, corporation, limited liability company, trust, estate or other entity.
“Pipeline Capacity” means natural gas pipeline primary capacity which is available to transport natural gas and is offered for sale through EnronOnline by Panhandle. 
 “Product” means each type of contract, instrument or transaction within a particular Product Type, defined by the nature of the underlying commodity and a specific transportation path of such contract, instrument or transaction.  Variations in price, quantity or term of a specific contract, instrument or transaction will not be considered a different Product.  Products will be determined and defined by Enron in its reasonable judgment.
“Product Control Group Application” means software that will enable Enron to create Products to be posted on EnronOnline. 
“Product Long and Short Descriptions” means descriptions of Products offered by Panhandle that are in a format substantially similar to the “long” and “short” descriptions of existing products on EnronOnline. 
“Product Type” means a unique combination of fundamental characteristics that are common to a number of different Products such as Country, the underlying commodity, and Firmness. This is also the level at which the underlying Tariff is applied. Product Types will be determined and defined by Enron in its reasonable judgment.
 “Services” means the Initial Services, the Support Services and the Transaction Services as set forth in this Agreement.
“Software” means the Stack Manager Application.
“Stack Manager Application” means software which will enable Panhandle, with reasonable assistance from Enron, to display, sort and manage the posting of prices for Products on  EnronOnline and to prepare and access records of all historical Transactions executed by Panhandle through EnronOnline. 
“Tariff” means Panhandle’s tariffs as filed with the Federal Energy Regulatory Commission.
“Test Website” means the EnronOnline Website, on which Enron conducts all trading simulations and verification of the correct setup of Products before those products are posted on EnronOnline.
“Transaction” means a binding contract entered into in accordance with the Terms between Panhandle and a Counterparty through EnronOnline.
“Transaction Services” means Panhandle’s access to the Stack Manager Application, the posting of prices for Products by Panhandle on EnronOnline and the execution of Transactions between Panhandle and Counterparties through EnronOnline.

[bookmark: __RefHeading___Toc507117488]INITIAL SERVICES.
	Enron hereby agrees to provide to Panhandle with the services set forth in this Section 2 (the “Initial Services”) in order to enable Panhandle to connect to EnronOnline, and to utilize the Transaction Services, and Panhandle agrees to pay the fees listed under “Initial Setup” on Schedule A hereto in return for the provision of such Initial Services, all in accordance with and subject to the terms and conditions of this Agreement.  In particular, Enron will:
	provide reasonable assistance, including Documentation, to Panhandle to facilitate Panhandle’s access to and utilization of the Software. Panhandle will be responsible for the installation of any additional software on its own servers/workstations, provided that, Enron will provide reasonable assistance to Panhandle in connection with any such installation.
	provide reasonable assistance to Panhandle in connection with the testing of Panhandle’s hardware and software specifications in order to enable Panhandle to determine if such hardware and software are compatible with, and sufficient to permit Panhandle to access and utilize, the Software. Enron will specify to Panhandle any additional hardware or software that may be required for such purposes.
	provide reasonable assistance to Panhandle in testing the adequacy of telecommunications links and interfaces between Panhandle’s server and EnronOnline.
	develop and maintain Counterparty Profiles and make such Profiles available to Panhandle on such terms and conditions, and subject to such limitations, as Enron may reasonably prescribe.
	provide reasonable training for up to three of Panhandle’s employees who will be responsible for Panhandle’s access to and utilization of EnronOnline and the Transaction Services, in a manner reasonably sufficient to enable such employees to perform their duties to Panhandle in this regard. 
	enable Panhandle to post prices for up to three (3) Product Types and up to thirty (30) Products on EnronOnline, as set forth in more detail under “Initial Setup” on Schedule B hereto.
      Enron hereby grants to Panhandle a non-exclusive, non-transferable, limited license to use and access during the term of this Agreement the Software, such license being solely for the purpose of Panhandle’s internal use to access and make use of the Services provided under this Agreement and such access being limited to authorized employees, subcontractors and on-site consultants (each of which shall be bound by the restrictions set forth in this Agreement) of Panhandle. 
	As between Enron and Panhandle, Enron retains title to the Software and does not convey any proprietary interest therein to Panhandle other than the licenses specified herein.  Panhandle covenants and agrees not to, or to permit or assist others to, reverse engineer, translate, decompile, disassemble or otherwise derive source code from the Software or to modify or make any derivative works from the Software.  Panhandle shall not make any such permitted copies without including all copyright and intellectual property rights notices contained in the original.  Panhandle shall not take any actions inconsistent with the foregoing.
	Panhandle shall establish and maintain at all times during the term of this Agreement, at its own cost and expense, any and all hardware, software and support systems and services on Panhandle’s Company’s premises, and any and all telecommunications lines, links or interfaces, that may be necessary or appropriate to enable Panhandle to utilize the Transaction Services, including but not limited to the systems, services, links and interfaces that are necessary or appropriate in order to enable Panhandle to establish and maintain its connections to Enron. Without limitation of the foregoing, Panhandle shall be solely responsible for any and all costs incurred in connection with Enron’s provision of the Initial Services and Supplemental Setup, including but not limited to the costs of any additional hardware, software, telecommunications lines or other equipment.
	Notwithstanding Enron’s provision of the Initial Services, it is understood and agreed that Panhandle will not be able to access EnronOnline or to utilize the Transaction Services, unless and until Enron has determined in its sole discretion, that Panhandle is able to connect adequately to EnronOnline and to utilize the Transaction Services in accordance with this Agreement. In addition, it is understood and agreed that Panhandle shall have no right to install on its servers or systems, or otherwise to obtain possession or control of, the Software and that the licenses granted hereunder shall permit Panhandle only to access and utilize the Software, in accordance with and subject to the terms hereof.
[bookmark: __RefHeading___Toc507117489]SUPPORT SERVICES.
Subsequent to the completion of the Initial Services, Enron will, during the term of this Agreement, provide the following additional support services (the “Support Services”) to Panhandle in return for Panhandle’s payment of the fees set forth under “Supplemental Setup”, “Core Support” and “Supplemental Support” in Schedule A hereto:  
	Beginning as of the effective date of this Agreement and continuing thereafter during the term of this Agreement, EnronOnline will maintain a services program as set forth on Schedule B (the “Support Services”) which will comprise the following: 
	the Core Support as set forth on Schedule B (B);
	the Supplemental Setup as set forth on Schedule B (C); and
	the Supplemental Support as set forth on Schedule B (C). 
[bookmark: __RefHeading___Toc507117490]FEES AND EXPENSES. 
In consideration of the Services to be provided to Panhandle by Enron under this Agreement, Panhandle will pay to Enron the fees and expenses as set forth on Schedule A.  All such fees and expenses shall be paid at the times specified on such Schedule A.
[bookmark: __RefHeading___Toc507117491]TERMS OF ACCESS.
This Agreement, taken together with (i) any procedures established by Enron with respect to the access and utilization of the Software by Panhandle, and (ii) other terms and conditions specified or referred to on EnronOnline from time to time, will govern the access and utilization of the Transaction Services by Panhandle (collectively, the “Terms”).
[bookmark: __RefHeading___Toc507117492]USER IDs AND PASSWORDS.
	Enron shall issue two or more unique User ID’s and Passwords to Panhandle in order to enable Panhandle to access and utilize the Software.  Panhandle shall be responsible for any and all actions taken through the use of the Passwords (other than through the fault or negligence of Enron), including but not limited to the execution of Transactions. 
	Enron shall issue unique Passwords to each Counterparty, on such terms and conditions as are mutually agreed between Enron and such Counterparty, to enable such Counterparty to access EnronOnline and enter into Transactions with Panhandle. It is understood and agreed that Enron may, in its sole discretion and at any time, terminate or limit a Counterparty’s access to and utilization of EnronOnline for any reason whatsoever.
[bookmark: __RefHeading___Toc507117493]POSTING OF PRICES; EXECUTION OF TRANSACTIONS.
	Panhandle shall post prices on EnronOnline for Transactions in the Products in such form and manner as may be specified in the Terms and any prices that do not comply with the Terms will not be so posted. The Panhandle agrees that each Transaction executed through EnronOnline against prices for Products posted by Panhandle will be deemed executed at the time that EnronOnline first signifies Panhandle’s acceptance of Counterparty’s offer.  Valid reasons for EnronOnline to reject a Counterparty’s offer on Panhandle’s behalf may include the following: price and volume discrepancies. Upon the execution of a binding Transaction in accordance with this Agreement and the Terms, Panhandle agrees that: (i) it will be obligated to pay to Enron the fees due in connection with such Transaction, in accordance with Schedule A regardless of whether the Transaction is performed, settled or otherwise completed by Panhandle and its Counterparty; and (ii) the resulting Transaction will constitute a legally binding obligation of Panhandle, with respect to its Counterparty, to complete the Transaction in accordance with its terms and subject to the terms of any master agreement or other applicable agreements between Panhandle and its Counterparty, provided that PANHANDLE ACKNOWLEDGES, UNDERSTANDS AND ACCEPTS THAT ENRON SHALL HAVE NO INVOLVEMENT IN AND NO RESPONSIBILITY OR LIABILITY FOR ANY MATTERS RELATED TO THE TRANSACTION OR THE COMPLETION OR DOCUMENTATION OF THE TRANSACTION SUBSEQUENT TO ITS EXECUTION THROUGH ENRONONLINE, INCLUDING BUT NOT LIMITED TO ANY MATTERS RELATED TO THE CREDITWORTHINESS OF ANY COUNTERPARTY OR THE ENFORCEABILITY OF ITS OBLIGATIONS, ALL OF WHICH SHALL BE THE SOLE RESPONSIBILITY OF PANHANDLE AND/OR ITS COUNTERPARTY, AS APPLICABLE.  PANHANDLE ACKNOWLEDGES AND AGREES THAT ENRON WILL NOT BE A PARTY TO ANY TRANSACTION ENTERED INTO BY PANHANDLE THROUGH ENRONONLINE.  THE COUNTERPARTY TO ANY TRANSACTION MAY RELY ON PANHANDLE'S AGREEMENTS HEREUNDER AS TO THE BINDING NATURE OF SUCH TRANSACTION AND AGREES THAT THE COUNTERPARTY MAY DIRECTLY ENFORCE PANHANDLE’S OBLIGATIONS UNDER SUCH TRANSACTION AGAINST PANHANDLE.  
	Panhandle agrees that Transactions executed through EnronOnline shall be deemed to be "in writing" and to have been "signed" for all purposes and that any record of any such Transaction will be deemed to be in "writing".  Panhandle will not contest the legally binding nature, validity or enforceability of any Transaction executed through EnronOnline based on the fact that it was entered and executed electronically and expressly waives any and all rights it may have to assert any such claim.
	Panhandle shall be solely responsible for all matters related to its relationships with the Counterparties and any and all Transactions entered into with such Counterparties through EnronOnline (other than the matching of Panhandle with any such Counterparty through  EnronOnline), including but not limited to any and all documentation between Panhandle and the Counterparty and Panhandle’s evaluation of the creditworthiness and performance capabilities of the Counterparty.  In addition, while EnronOnline will notify both Panhandle and the Counterparty of the execution of any Transactions through EnronOnline, Panhandle shall be solely responsible for the issuance of any confirmations or other notices required to be provided to the Counterparty pursuant to any agreements between Panhandle and the Counterparty. 
	Panhandle shall be liable for all taxes and duties (other than franchise and income taxes owed by Enron) arising out of this Agreement or any Transactions executed by Panhandle through EnronOnline, including, without limitation, any taxes and/or duties levied by non-U.S. jurisdictions.
[bookmark: __RefHeading___Toc507117494]TERM AND TERMINATION.
	This Agreement will commence as of the date hereof and shall continue in effect until the third anniversary of the Launch Date unless and until terminated by (a) Enron, immediately upon written notice to Panhandle, or (b) by Panhandle, immediately upon written notice to Enron, provided, that this Agreement shall remain in effect with respect to any Transactions effected prior to any such termination by Enron or Panhandle for any reason whatsoever.  Each party's continuing obligations under this Agreement and the Terms, including, without limitation, those relating to "Indemnification" and "Confidentiality", will survive any termination of this Agreement.
	In the event of a termination of this Agreement, Enron or Panhandle, as the case may be, will make the applicable Termination Payments (if any) as set forth on Schedule C hereto.
[bookmark: __RefHeading___Toc507117495]EVENTS OF DEFAULT.
	“Event of Default”, as used herein, means any of the following events:
	failure by Panhandle to make payment in full of any amount when due and payable under this Agreement if such failure continues for ten (10) Business Days after written notice of such default is given by Enron to Panhandle; or
	Enron’s termination of Panhandle’s access to the Website for any period in excess of three (3) consecutive Business Days, unless such termination is due to the occurrence of an Event of Default with respect to which Panhandle is the Defaulting Party, or a failure of connectivity between Panhandle and Enron; or 
	any express or implied representation or warranty in this Agreement given by either party being false or misleading when given, or later becoming so false or misleading, in either case in any material respect whatsoever; or 
  any material breach by a party of any of its agreements, undertakings or covenants hereunder. 
  Upon the occurrence of an Event of Default, the party responsible for such Event (the “Defaulting Party”) shall make any Termination Payments that are applicable under Schedule C hereto. In addition, the party that is not the Defaulting Party (the “Non-Defaulting Party”) shall be entitled to terminate this Agreement immediately, regardless of whether the Non-Defaulting Party would otherwise have been entitled to terminate this Agreement hereunder, and the Non-Defaulting Party shall be entitled to any other remedies, including the payment of money damages or the issuance of injunctive relief, that are available to it under this Agreement or at law or equity.

[bookmark: __RefHeading___Toc507117496]PANHANDLE’S REPRESENTATIONS, WARRANTIES AND COVENANTS.
Panhandle hereby represents, warrants and covenants as follows:
	Panhandle will access and utilize EnronOnline (including but not limited to the execution of Transactions) solely for its own internal business and commercial purposes and in accordance with the terms and conditions of this Agreement and the Terms. Without limitation of the foregoing, Panhandle will not utilize EnronOnline, or enter into Transactions, on behalf of any third parties or sell, lease, store, retransmit, redistribute or provide, directly or indirectly, any portion of the content of EnronOnline to any third party. Panhandle acknowledges that EnronOnline is the exclusive and proprietary property of Enron, and that Panhandle shall have no rights with respect thereto. Panhandle agrees to protect the proprietary rights of Enron in EnronOnline and Panhandle shall comply with reasonable requests made by Enron to protect such rights.
	Panhandle shall supply Enron with all information reasonably requested by Enron concerning Panhandle and its access to and utilization of EnronOnline. Panhandle acknowledges that its access to and utilization of EnronOnline may be monitored by Enron for Enron’s own purposes, and not for the benefit of Panhandle, and that the resultant information may be utilized by Enron solely in connection with EnronOnline and not for the benefit of any Enron affiliate. 
	Panhandle shall comply with any and all laws, rules, regulations or orders applicable to Panhandle’s access to and use of EnronOnline. 
	By entering into this Agreement, Panhandle itself is executing this Agreement on its own behalf. Panhandle has all necessary power and authority to execute and perform this Agreement and this Agreement is its legal, valid and binding agreement, enforceable against Panhandle in accordance with its terms. Neither the execution of or performance under this Agreement by Panhandle violates any federal, state or local law, ordinance, code, rule, regulation or order, including, without limitation, those promulgated by the Federal Energy Regulatory Commission, or any agreement, document or instrument, binding on or applicable to Panhandle.  Panhandle has any and all licenses, consents, registrations, permits or other similar approvals that are required under applicable laws or regulations in order to enable Panhandle to utilize the Services, execute Transactions and perform its obligations to its Counterparties pursuant to such Transactions, including but not limited to any licenses from or registrations with the Federal Energy Regulation Commission. 
	Panhandle agrees that no Software will be made available to or within any country in contravention of any law of the United States, including without limitation the Export Administration Action of 1979 and the regulations relating thereto and any Department of Commerce regulations concerning data encryption technology. Panhandle will be solely responsible for the procurement and renewing of all import and export licenses and any encryption certificates required under the laws of the United States or any foreign country, and will pay all costs and expenses in connection with such procurement and renewal.
	 Panhandle has reviewed and understands the Terms established by Enron with respect to the execution of Transactions and agrees to comply with such Terms (and with any changed or amended procedures established by Enron that are posted on EnronOnline) in connection with such Transactions. 
	EnronOnline may provide links to certain internet sites sponsored and maintained by third parties. Such sites are publicly available and Enron is providing access to such links through EnronOnline solely as a convenience to Panhandle. Enron makes no representations or warranties concerning the content of such sites and the fact that access to such sites is provided does not constitute any endorsement, authorization or sponsorship of such sites or their sponsors by Enron nor is there any affiliation between Enron and such sponsors and such sponsors do not endorse, authorize or sponsor EnronOnline. Panhandle understands and agrees that it will use or rely on such sites solely at its own risk and that Enron does not grant Panhandle any rights in respect of such sites. 
	PANHANDLE ACKNOWLEDGES, UNDERSTANDS AND ACCEPTS THAT (i) ENRON MAKES NO WARRANTY WHATSOEVER TO PANHANDLE AS TO ENRONONLINE, OR THE RESULTS OF PANHANDLE’S USE OF ENRONONLINE , EXPRESS OR IMPLIED, AND (ii) ENRONONLINE IS PROVIDED BY ENRON ON AN "AS IS" BASIS AT PANHANDLE’S SOLE RISK AND ENRON EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTIES OF SATISFACTORY QUALITY OR FITNESS FOR A PARTICULAR PURPOSE. 
	WITHOUT LIMITATION OF THE FOREGOING, PANHANDLE ACKNOWLEDGES, UNDERSTANDS AND ACCEPTS THAT, EXCEPT AS EXPRESSLY SET FORTH HEREIN, THE SOFTWARE AND THE LICENCE FOR USE GRANTED HEREUNDER IS DELIVERED AND CONVEYED “AS-IS” AND WITHOUT WARRANTY OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR FUNCTIONABILITY, AND ENRON HEREBY DSICLAIMS ANY AND ALL WARRANTIES NOT EXPRESSLY SET FORTH HEREIN. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, PANHANDLE ACCEPTS SOLE RESPONSIBILITY FOR ANY COMPATIBILITY PROBLEMS BETWEEN ANY LICENSED SOFTWARE AND ANY OTHER SOFTWARE, HARDWARE OR OTHER DEVICE. 
[bookmark: __RefHeading___Toc507117497]LIMITATION OF LIABILITY; INDEMNITY.
	ENRON AND ITS DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS, SHALL HAVE NO LIABILITY, CONTINGENT OR OTHERWISE, TO PANHANDLE OR TO THIRD PARTIES, FOR THE ACCURACY, TIMELINESS, COMPLETENESS, RELIABILITY, PERFORMANCE OR CONTINUED AVAILABILITY OF ENRONONLINE OR FOR DELAYS OR OMISSIONS THEREIN. IN NO EVENT WILL ENRON BE LIABLE FOR ANY SPECIAL, INDIRECT, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES (INCLUDING, WITHOUT LIMITATION, LOSS OF BUSINESS, LOSS OF PROFIT, LOSS OR CORRUPTION OF DATA, LOSS OF GOODWILL OR REPUTATION OR WASTED MANAGEMENT TIME) WHICH MAY BE INCURRED OR EXPERIENCED ON ACCOUNT OF PANHANDLE’S ENTERING INTO THIS AGREEMENT OR USING OR RELYING ON ENRONONLINE OR ANY INFORMATION ON IT, OR AS A RESULT OF SERVIES PROVIDED BY ENRON TO PANHANDLE, EVEN IF ENRON HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. ANY LIMITATIONS OR RESTRICTIONS ON THE LIABILITY OF EITHER PARTY IN THIS AGREEMENT SHALL ONLY APPLY TO THE EXTENT PERMITTED BY APPLICABLE LAW.
	PANHANDLE ACKNOWLEDGES, UNDERSTANDS AND AGREES, THAT IF ANY OF THE LIMITATIONS OF LIABILITY SET FORTH IN SECTION 11(a) OR ELSEWHERE IN THIS AGREEMENT OR ANY LIMITED REMEDY IS HELD TO BE UNENFORCEABLE, OR IN THE ABSENCE OF A LIMITED REMEDY OR LIMITATION OF LIABILITY, THE LIABILITY OF ENRON TO PANHANDLE FOR DAMAGES OR ALLEGED DAMAGES, WHETHER IN CONTRACT (INCLUDING BREACH OF WARRANTY), TORT (INCLUDING STRICT LIABILITY), INTELLECTUAL PROPERTY INFRINGEMENT, INDEMNITY OR OTHERWISE, RELATED TO THIS AGREEMENT SHALL NOT EXCEED THE AMOUNTS RECEIVED BY ENRON FROM PANHANDLE HEREUNDER DURING THE TWELVE MONTHS PRECEDING THE ACTS GIVING RISE TO THE DAMAGES; PROVIDED, THAT SUCH DOLLAR LIMITATION SHALL NOT APPLY TO ANY LIABILITY OF ENRON ARISING OR RESULTING FROM THE WILLFUL MISCOUNDUCT OR GROSS NEGLIGENCE OF ENRON.
	Panhandle shall indemnify, protect, and hold harmless Enron and its directors, officers, employees and agents from and against any and all losses, liabilities, judgments, suits, actions, proceedings, claims, damages, and costs (including attorneys’ fees) (collectively, “Loss”) resulting from or arising out of (i) any Transactions executed, or any use of the information or other content included on, EnronOnline by any person obtaining access to EnronOnline through the Passwords (as defined in the Password Application), whether or not Panhandle has authorized such access, (ii) the Services provided by Enron to Panhandle, (iii) one or more links to Panhandle’s website to the extent that such links are included in EnronOnline or (iv) any material breach of this Agreement by Panhandle, provided that, in no event will Panhandle have any liability under this Section 11(b) for any Loss caused by the negligence or willful misconduct of, or a material breach of this Agreement by, Enron. 
	Enron shall take all reasonable efforts to maintain the integrity of Panhandle’s Passwords (as defined in the Password Application) and shall indemnify, protect, and hold harmless Panhandle and its directors, officers, employees and agents from and against any and all losses, liabilities, judgments, suits, actions, proceedings, claims, damages, and costs (including attorneys’ fees) resulting from or arising out of any fraudulent acts of any Enron personnel. 
	Enron, at its own expense, shall indemnify, defend and hold Panhandle harmless from and against any claim of infringement or misappropriation of any patent, trademark, trade secret, copyright or other proprietary right, with respect to the Software (a “Claim”).  Panhandle shall notify Enron in writing of any existing or threatened Claim promptly after Panhandle first learns of the existence or threat of such Claim, and Panhandle shall provide to Enron at no cost such assistance and cooperation as Enron may reasonably request from time to time in connection with Enron’s resolution of the Claim.  Enron shall have sole control over the resolution of any Claim (including without limitation the right to settle on behalf of Panhandle on any terms Enron seems desirable in its sole discretion).  Enron shall pay any damages and costs awarded against Panhandle (or payable by Panhandle or any such other party pursuant to a settlement agreement) in connection with a Claim.  If a Claim might, in the opinion of Enron’s legal counsel, be reasonably resolved by reasonable modifications to the Software and/or other items by obtaining a reasonable license or modification of license thereto, Enron shall attempt to resolve such Claim by using commercially reasonable efforts to accomplish such tasks.  If, in the opinion of Enron’s legal counsel, a Claim cannot be reasonably resolved through any of such actions, Enron may, in its own discretion, terminate this Agreement without penalty by written notice of such termination to Panhandle.  Notwithstanding the above, Enron shall have no obligation or liability under this Section 11 (e) with respect to a Claim if such Claim is based on or is the result of use by Panhandle of the Software or any component thereof in breach of the license for use granted hereby. THE FOREGOING SHALL CONSTITUTE ENRON’S SOLE AND EXCLUSIVE LIABILITY HEREUNDER, IF ANY, FOR INTELLECTUAL PROPERTY INFRINGEMENT.
	Nothing in this Agreement shall have the effect of limiting or restricting either party's liability arising as a result of fraud by the other party. 
[bookmark: __RefHeading___Toc507117498]CONFIDENTIALITY.
	Subject to the exceptions provided in Section 12(b), neither party shall, at any time, whether before or after the expiry or sooner termination of this Agreement, without the prior written consent of the other party, disclose or suffer or permit its officers, employees, agents or contractors to disclose to any person (other than to any of its officers, employees, affiliates, agents or contractors with a need for the Confidential Information (as defined below) in connection with the performance of their obligations to Panhandle) any of the contents of this Agreement, EnronOnline or the Services provided to Panhandle by Enron or any confidential information that may come into such party’s possession during the term of this Agreement concerning the operations, contracts, commercial or financial arrangements, activities or affairs of the other party (collectively, "Confidential Information").
	The provisions of Section 12(a) shall not apply to the disclosure of any Confidential Information which (i) now or hereafter comes into the public domain otherwise than as a result of a breach of an undertaking of confidentiality or which is obtainable with no more than reasonable diligence from sources other than the parties to this Agreement; or (ii) is required to be disclosed by applicable law, regulation or order of a court or regulatory or self-regulatory authority with jurisdiction over the disclosing party; or (iii) is disclosed to any consultants, bankers, financiers or legal advisors of the disclosing party.
	Before a party discloses any Confidential Information in any of the circumstances described in Section 12(b), it shall notify the other party of its intention to make such disclosure and, if the other party so requests (except in connection with disclosures made pursuant to Section 12(b)(ii)), obtain from the person to whom the disclosure is to be made a confidentiality agreement incorporating the terms of this Section 12 (but excluding Section 12(b)(iii)).
[bookmark: __RefHeading___Toc507117499]NOTICES.
All notices delivered hereunder shall be either (i) in writing and shall be hand delivered or forwarded by registered or certified mail and sent to the parties at the addresses specified by the relevant party from time to time, or (ii) sent via electronic mail to the parties at their respective electronic mail addresses specified by the relevant party from time to time.  Any notices sent pursuant to Section 13(ii) of this Agreement shall be deemed to have been received immediately upon transmission of the electronic mail message.
[bookmark: __RefHeading___Toc507117500]NO THIRD PARTY BENEFICIARY.
Nothing in this Agreement shall be considered or construed as conferring any right or benefit on a person not a party to this Agreement (other than the right of a Counterparty to a Transaction under Section 7(a)) or imposing any obligations on Enron or Panhandle to persons not a party to this Agreement.
[bookmark: __RefHeading___Toc507117501]FORCE MAJEURE.
Neither Enron nor Panhandle shall be deemed to be in default of any provision hereof or be liable for any delay, failure in performance, or interruption of EnronOnline or any Services resulting directly or indirectly from acts of God, civil or military authority, civil disturbance, war, strikes, fires, other catastrophes, power failure or any other cause beyond its reasonable control.
[bookmark: __RefHeading___Toc507117502]WAIVER.
	No waiver by either party of any default by the other in the performance of any provisions of this Agreement shall operate as a waiver of any continuing or future default, whether of a like or different character.
	A waiver by either party of any term or condition of this Agreement, whether in writing or by course of conduct or otherwise, shall be valid only in the instance for which it is given, and shall not be deemed a continuing waiver of said provision, nor shall it be construed as a waiver of any other provision hereof.
[bookmark: __RefHeading___Toc507117503]ASSIGNMENT.
This Agreement may not be assigned by either party without the other party's express prior written consent; provided, however, that either party may assign this Agreement to any entity (i) controlling, controlled by, or under common control with such party, or (ii) which succeeds to all or substantially all of the assets and business of such party, provided that, in the case of any such assignment by Panhandle, the assignee agrees in writing to assume the assignor’s obligations under, and to be bound by the provisions of, this Agreement (as it may be amended from time to time).  This Agreement shall be binding upon and shall inure to the benefit of the parties and their respective successors and permitted assigns in accordance with its terms.
[bookmark: __RefHeading___Toc507117504]INTEGRATED AGREEMENT.
Schedule A, Schedule B and Schedule C attached hereto and specifically referenced herein, as such Schedules may be revised, modified or supplemented from time to time in accordance with the provisions hereof, are hereby incorporated herein by such reference.  This Agreement constitutes the complete integrated agreement between the parties concerning the subject matter hereof.  All prior agreements, understandings, negotiations, or representations, whether oral or in writing, relating to the subject matter of this Agreement are superseded and cancelled in their entirety.
[bookmark: __RefHeading___Toc507117505]AMENDMENTS.
This Agreement may not be amended or supplemented, nor any of the provisions hereof waived, except by an agreement in writing signed by the parties.
[bookmark: __RefHeading___Toc507117506]FURTHER ASSURANCES.
Each party shall act in good faith, promptly upon the request of the other party, to execute and deliver such further or additional documents or instruments and to take such actions as my be necessary or appropriate to fully carry out the intent and purposes of this Agreement.
[bookmark: __RefHeading___Toc507117507]GOVERNING LAW; ARBITRATION.
This Agreement is deemed entered into in New York, New York and shall be governed and construed in all respects by the laws of the State of New York, without giving effect to principles of conflict of law.  Any dispute, claim or controversy between the parties relating to this Agreement shall be resolved through binding arbitration conducted in accordance with the Arbitration Rules of the American Arbitration Association.  Any such arbitration shall be conducted in New York, New York or at such other location as may be agreed to by the parties and the arbitrators. Notwithstanding the foregoing, each party acknowledges that a breach of this Agreement may cause the other party irreparable injury and damage and therefore may be enjoined through injunctive proceedings in addition to any other rights and remedies which may be available to such other party at law or in equity, and each party hereby consents to the jurisdiction of any federal or state courts located in New York, New York with respect to any such action.  The parties expressly waive their right to trial by jury in any such action.
[bookmark: __RefHeading___Toc507117508]INJUNCTIVE RELIEF.
Each party hereby acknowledges, understands and agrees that any breach by such party of the terms of Section 12 above, or any use by Panhandle of the Software in material violation of the license for use granted hereunder, or any distribution or attempted distribution by Panhandle of the Software, would result in irreparable injury and damage to the other party for which the other party would have no adequate remedy at law; the parties hereto therefore also acknowledge and agree that in the event of such breach or any threat of breach, the other party shall be entitled, in addition to any other remedies to which such other party may be entitled at law or in equity, to an immediate injunction and restraining order to prevent such breach and/or threatened breach without having to provide a bond or other security or prove damages.
[bookmark: __RefHeading___Toc507117509]ATTORNEY FEES.
In the event either party hereto shall be found in default or breach of this Agreement by arbitration or a court of competent jurisdiction, such party shall be liable to pay all reasonable attorney’s fees, arbitration and court costs and other reasonably related collection costs and expenses incurred by the other party enforcing its rights hereunder.
[bookmark: __RefHeading___Toc507117510]HEADINGS.
The headings in this Agreement are intended for convenience of reference and shall not affect its interpretation.
[bookmark: __RefHeading___Toc507117511]SEVERABILITY.
If any provision of this Agreement (or any portion thereof) shall be invalid, illegal or unenforceable, the validity, legality or enforceability of the remainder of this Agreement shall not in any way be affected or impaired thereby.


[bookmark: __RefHeading___Toc507117512]COUNTERPARTS.
This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, but all of which together shall constitute one agreement binding on the parties hereto.
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day and year first above written.

	
	Panhandle:

	
Enron Net Works, L.L.C.
	
					

	[Address]
						

	
						

	
	

	
	

	
	

	By: 					
	By: 					

	Name: 					
	Name: 					

	Title: 					
	Title: 					

	
	

	
	Panhandle’s Administrator (and contact information):
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schedule a – fees and expenses
The Fees and Expenses for the Services, as provided for in Section 4 , are comprised of the following components:
A. INITIAL SETUP.
In consideration of the Initial Services described in Section 2 of this Agreement and on Schedule B, to be provided by Enron to Panhandle, Panhandle will pay to Enron US$ 500,000.00, payable five (5) Business Days after the effective date of this Agreement, provided that, if such date is not a Business Day, then such payment will be made on the next succeeding Business Day.
B. SUPPLEMENTAL SETUP.
In consideration of each additional Supplemental Setup, which will include one (1) additional Product Type and up to ten (10) Products, which is requested by Panhandle and to be provided by Enron to Panhandle, Panhandle will pay to Enron US$ 40,000.00, payable five (5) Business Days after Enron’s written acceptance of Panhandle’s request for such Supplemental Setup, provided that, if such date is not a Business Day, then such payment will be made on the next succeeding Business Day.
C. CORE SUPPORT.
In consideration of Enron’s provision of the Core Support, Panhandle will pay to Enron US$ 200,000.00, payable annually beginning five (5) Business Days after the Launch Date, and on each anniversary of such date, provided that, if any such date is not a Business Day, then the annual payment will be made on the next succeeding Business Day.
D. SUPPLEMENTAL SUPPORT.
In consideration of Enron’s provision of Supplemental Support, Panhandle will pay to Enron US$ 40,000.00 for each Supplemental Setup, payable annually beginning five (5) Business Days after the day on which the first Product of such Supplemental Setup provided by Panhandle is displayed on EnronOnline, and on each anniversary of such date, provided that, if any such date is not a Business Day, then the annual payment will be made on the next succeeding Business Day.
E. TRANSACTIONAL CHARGE.
In consideration of each Transaction which Panhandle executes through EnronOnline, Panhandle will pay to Enron US$ 40.00, payable monthly in arrears on the fifth Business Day following the date on which Enron issues an invoice to Panhandle with respect to the preceding month.
F. INCREMENTAL USER ID.
In consideration of each additional user ID which Panhandle requests Enron to provide, Panhandle will pay to Enron US$ 3,500.00, payable annually and due on the same day as the fee for Core Support for the corresponding year becomes due and payable, provided that, if any such Payment Date is not a Business Day, then such payment will be made on the next succeeding Business Day. 
G. INVOICING AND TERMS OF PAYMENT.
a) With the exception of Transactional Charges (which shall be paid in accordance with the terms of this subsection G), all amounts due to Enron hereunder shall be paid on the dates specified in this Schedule A, regardless of whether Enron has issued invoices for such amounts. With respect to Transactional Charges, beginning on the fifth day of the month succeeding  the month in which the Launch Date occurs and continuing with each calendar month thereafter during the term of this Agreement (“Invoice Date”), Enron will submit a monthly invoice with respect to the preceding calendar month for the aggregate amount of all charges in connection with the execution by Panhandle of Transactions on EnronOnline, provided that, if such Invoice Date is not a Business Day then such invoice will be submitted on the next succeeding Business Day. Such invoices shall set forth with reasonable specificity and detail the amount being charged for the preceding calendar month’s Transactions. 
b) If during the Term of this Agreement either party becomes aware of any omission, error or discrepancy in any Enron invoice, or any accrued Tax or assessment, then Enron will make the appropriate adjustment in the next succeeding calendar months invoice. Such invoice shall set forth with reasonable specificity and detail the corrections, additions or deletions which are being made as a result of any previous omission, error or discrepancy and will charge or credit Panhandle accordingly.
H. METHOD OF PAYMENT.
Payments to be made by Panhandle to Enron under the terms and conditions of this Agreement will be made by check or electronic wire transfer. Panhandle will make all such payments payable to an account specified by Enron on their respective due date as specified in this Agreement. If any payment becomes due and payable and there is no due date specified in this Agreement then such payment will be made no later than five (5) Business Days after receipt by Panhandle of a request or demand for payment from Enron, provided that, if such date is not a Business Day , then such payment will be made on the next succeeding Business Day. 

schedule b – INITIAL AND support services
A. INITIAL SETUP.
Enron will set up, on EnronOnline, up to three (3) Product Types, and up to thirty (30) Products, for Panhandle, if and as requested by Panhandle.  The Initial Setup will involve the provision of the following services:
i)   Product Definition
Enron will:
a) Create two (2) or more unique User ID’s and Passwords for Panhandle in order to enable Panhandle to access and utilize the Software
b) Provide reasonable commercial assistance to Panhandle to define the terms for each Product and to, create lists of variables and attributes for a reasonable range of potential combinations of Products.
c) Provide reasonable commercial assistance to Panhandle to create Product Long and Short Descriptions in a form that will enable such Descriptions to be displayed on EnronOnline in a manner consistent with other EnronOnline products.
d) Conform Product terms to the format and structure necessary to be displayed on EnronOnline and incorporate all provisions furnished by Panhandle and approved by Enron into the Product Long and Short Descriptions.
e) Input all wording and structure into the Test Website and create sample Products for simulation and training.
f) Provide reasonable commercial assistance to Panhandle to prepare documentation specific to new products for the EnronOnline Help Desk.
g) Notwithstanding the foregoing, it is understood and agreed that all Product terms and Descriptions, and all other provisions, related to the Products or the Product Types that are incorporated in EnronOnline, including but not limited to legal reviews of such terms, Descriptions and provisions, shall be the exclusive responsibility of Panhandle and that any reasonable commercial assistance provided by Enron in connection therewith shall be limited to conforming and adapting such terms, Descriptions and provisions to enable them to be incorporated into and to function as part of EnronOnline.
ii)   Counterparty Lists
Enron will:
a) Provide to all EnronOnline users, including Counterparties, either “Execute”, “Read” or “None” access (all as defined on EnronOnline) to Panhandle’s Product Types, if and as requested by Panhandle. Once the Counterparty Profiles have been prepared, and prior to the Launch Date, Enron will confirm with Panhandle the level of access to be afforded to each Counterparty.
b) Process Password Applications submitted by any new Counterparties, upon its receipt thereof, and will notify Panhandle of the Counterparty’s candidacy to enter into Transactions with Panhandle.
iii)   Contracts and Documentation
Enron will:
a) Provide reasonable commercial assistance to Panhandle in connection with Panhandle’s preparation of electronic Tariff agreements or General Terms and Conditions (if any) and convert such agreements or Terms and Conditions into the appropriate format in order to enable them to be properly displayed on EnronOnline.
b) Request final signoff from Panhandle on all legal documentation, Tariffs or General Terms and Conditions (if any), and Product Long and Short Descriptions with respect to products managed by the Panhandle.
c) Upload appropriate materials into the Test Website in order to make them visible to Panhandle for its approval prior to the Launch Date.
d) Notwithstanding the foregoing, it is understood and agreed that all electronic Tariff agreements, General Terms and Conditions (if any), Product Long and Short Descriptions and other documentation or materials related to the Products shall be the exclusive responsibility of Panhandle and that any reasonable commercial assistance provided by Enron in connection therewith shall be limited to conforming and adapting such material to enable them to be incorporated into and to function as part of EnronOnline.
iv)   Migration from Test Website to EnronOnline
Enron will migrate and upload:
a) The Tariff or General Terms and Conditions (if any) provided by the Panhandle for each Product Type.
b) All products, and Product Long and short Descriptions created on the Test Website, which are approved by the Panhandle as eligible for EnronOnline.
v)   Training
Enron will:
a) Provide reasonable training to Panhandle users of the Software, subject to the provisions of Section 2(a)(v) of the Agreement.
b) Approve authorized Panhandle users for use of EnronOnline after finishing training sessions, subject to Enron’s determination, in its reasonable judgment, that such users are sufficiently capable of utilizing EnronOnline, and the Services provided hereunder, in the manner intended and subject to the limitations set forth under this Agreement.
c) Provide training manuals to Panhandle users.
d) Inform EnronOnline Help Desk on new Products and launch timetable.
vi)   Final Testing and Signoff
Prior to the Launch Date Enron will test, and request final signoff from Panhandle for, the following:
a) That authorized Panhandle users (or traders) are able to view Products on Stack Manager Application
b) That Panhandle users (or traders) who require transaction access are able to transact
c) That Panhandle users (or traders) are able to manage their Products through the use of the Software
d) That Panhandle signoff on final Products created in database has been obtained
e) That Panhandle signoff on final Tariff or General Terms and Conditions for each Product Type, as it appears on EnronOnline, has been obtained

f) That Panhandle signoff on final Product Long and Short Descriptions for each Product, as they appear on EnronOnline, has been obtained.
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g) Notwithstanding the foregoing, it is understood and agreed that final approval of all testing will be within the reasonable discretion of Enron, based on its determination as to whether all required materials and systems satisfy all standards and requirements established by Enron for use on EnronOnline.
vii)   Marketing
a) Enron may, but will not be required to, provide Panhandle with EnronOnline Brochures, Getting Started Guides, Post Cards and other printed marketing materials for marketing purposes.
b) Enron may, but will not be required to, contact Counterparties to promote Panhandle’s products.
c) Enron may, but will not required to, publish on EnronOnline for information purposes that Panhandle is now offering Pipeline Capacity Products on EnronOnline.
d) Notwithstanding the foregoing, it is understood and agreed that the determination as to whether any such marketing activities described in this section will be undertaken, as well as the content of any marketing materials, will be made exclusively by Enron in its sole discretion, provided that, Enron will not use Panhandle’s name, or describe its services or Products, in any such materials without the prior approval of Panhandle.
B. CORE SUPPORT.
The Core Support services to be provided by Enron to Panhandle will include the following:
a) Hosting and maintenance of all material information related to Panhandle’s Products on the Software and EnronOnline database.
b) Hosting and maintenance of all of Panhandle’s material legal documentation on the Software and EnronOnline database.
c) Approval and activation of Products included in the Initial Setup requested by Panhandle.
d) Provide reasonable commercial assistance to Panhandle to modify, as requested by Panhandle, Product Long and Short Descriptions in a form that will enable such Descriptions to be displayed on EnronOnline in a manner consistent with other EnronOnline products.
e) Provide reasonable commercial assistance to Panhandle in connection with Panhandle’s modification of electronic Tariff agreements or General Terms and Conditions (if any) and convert such agreements or Terms and Conditions into the appropriate format in order to enable them to be properly displayed on EnronOnline.
f) Provision of a 24 hour, seven days a week EnronOnline Help Desk service to Panhandle and Counterparties 
g) Update all EnronOnline users, including Counterparties, with either “Execute”, “Read” or “None” access (all as defined on EnronOnline) to Panhandle’s Product Types, if and as requested by Panhandle.
h) Update of Counterparties profiles in response to Panhandle’s credit status update request. 
C. SUPPLEMENTAL SETUP AND SUPPORT.
With respect to each Supplemental Setup of one additional (1) Product Type, and up to ten (10) additional Products, if and as requested by Panhandle, Enron will provide similar Services as described above in exchange for the Supplemental Setup and Support Fees.
D. INCREMENTAL USER ID.


Enron will provide, if and as required by Panhandle, a unique User ID and password for those additional internal Panhandle users (or traders) that were not included on the Initial Setup, to access the Software.
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SCHEDULE C – TERMINATION PAYMENTS
i) Termination by Panhandle
In the event of a termination of this Agreement by Panhandle for any reason (and regardless of whether such termination is due to the occurrence of an Event of Default), Panhandle shall pay to Enron (A) all outstanding Transactional Charges, in accordance with Schedule A, for all Transactions executed on or before the effective date of termination; and (B) any amounts due to Enron pursuant to Schedule A for Core Support, Supplemental Setup or Supplemental Support, due to Enron through the effective date of termination. In the event of a termination of this agreement by the Panhandle due to an Event of Default with respect to which Enron is the defaulting party, Enron shall pay to Panhandle a pro rata portion of the annual core support fee and a pro rata portion of the annual Supplemental Support fee (if any) paid by the Panhandle to Enron for the year in which such termination is effective. In the event of a termination of this Agreement by Panhandle for any reason other than the occurrence of an Event of Default with respect to which Enron is the Defaulting Party, Panhandle shall also pay to Enron, in addition to the amounts specified in the preceding sentence, any fees required to be paid by Panhandle pursuant to Schedule A for Core Support, Supplemental Setup or Supplemental Support for the remainder of the term of the Agreement.
ii) Termination by Enron
In the event of a termination of this Agreement by Enron for any reason (and regardless of whether such termination is due to the occurrence of an Event of Default), Panhandle shall pay to Enron (A) all outstanding Transaction Charges, in accordance with Schedule A, for all Transactions executed on or before the effective date of termination; and (B) any amounts due to Enron pursuant to Schedule A for Core Support, Supplemental Setup or Supplemental Support, due to Enron through the effective date of termination. In the event of a termination of this Agreement by Enron due to an Event of Default with respect to which Panhandle is the Defaulting Party, Panhandle shall also pay to Enron, in addition to the amounts specified in the preceding sentence, any fees required to be paid by Panhandle pursuant to Schedule A for Core Support, Supplemental Setup or Supplemental Support for the remainder of the term of the Agreement.  In the event of a termination of this Agreement by Enron for any reason other than the occurrence of an Event of Default in which Panhandle is the Defaulting Party, Enron will refund to Panhandle a pro rata portion of the annual Core Support fee and a pro rata portion of the annual Supplemental Support fee (if any) paid by Panhandle for the year in which such termination is effective.

	B-1
