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POMPANO BEACH ENERGY CENTER’S MOTION TO STRIKE
AND/OR DISMISS CITY OF CORAL SPRINGS’ SECOND AMENDED
PETITION FOR FORMAL ADMINISTRATIVE HEARING
	Respondent, Pompano Beach Energy Center, L.L.C., hereby files its motion to strike and/or dismiss the second amended petition for formal administrative hearing submitted by the City of Coral Springs (Coral Springs) in this cause.  The second amended petition should be struck as unauthorized because the express order of the State of Florida Department of Environmental Protection (the Department) permitted only the submission of a timely amended petition.  Alternatively, dismissal of the second amended petition is necessary because the petition does not satisfy the mandatory statutory and procedural requirements for a petition for formal administrative hearing, and because Coral Springs does not possess the requisite standing.
PERTINENT PROCEDURAL BACKGROUND
The Petition, the Department’s Dismissal, and the Amended Petition.
	The City of Coral Springs filed its original petition for administrative hearing on April 19, 2001.  On May 9, 2001 Pompano Beach Energy Center filed a motion to dismiss directed at Coral Springs’ petition.
	On May 21, 2001 the Department dismissed the petition on grounds of deficiency of pleading.  The order of May 21 did not mention Pompano Beach Energy Center’s then-pending motion to dismiss.  The Department’s order of dismissal allowed Coral Springs fifteen days within which to submit an amended petition and stated, in pertinent part:
The Petition considered in this order does not comply with the cited statute or rule or with the notice provided to Petitioner.  Therefore, the Petition does not contain sufficient information to enable the Department to determine whether a formal administrative proceeding should be held.
*  *  *  *
The Petition is DISMISSED without prejudice.  The Petitioner is granted leave to file an amended petition providing the additional information listed above.
Any amended petition must be filed (received) in the Office of General Counsel, Department of Environmental Protection ... within fifteen (15) days after the date set forth in the certificate of service on the last page of this order.  
(Appendix 1 at 1-2) (emphasis added).
	Exactly fifteen days from the Department’s order, Coral Springs submitted an amended petition on June 5, 2001.  Because the rules require that a motion to dismiss be filed within twenty days of a given petition, a motion to dismiss the amended petition was filed by Pompano Beach Energy Center on June 22, 2001, even though no ruling had issued on its original motion to dismiss of May 9.
The Department’s Ruling on the Original Motion to Dismiss and the Second Amended Petition.
	On June 28, 2001, the Department issued an order ruling upon Pompano Beach Energy Center’s May 9, 2001 motion to dismiss the original petition.  The June 28 order denies the May 9 motion to dismiss.  The DEP order also provides that the denial is without prejudice to the Pompano Beach Energy Center to re-file motions to dismiss in response to the June 5 amended petition.  As indicated previously, a motion to dismiss directed to the June 5 amended petition had already been filed.
	Before any Department ruling on the pending motion to dismiss the amended petition, Coral Springs on June 29, 2001 submitted a second amended petition for administrative hearing.
DEP Requests Assignment of Administrative Law Judge.
	By a request dated July 3, 2001, the Department decided not to act as administrative law judge over the proceeding, and requested that the Division of Administrative Hearings (DOAH) assign the matter to an administrative law judge, bringing the matter to this tribunal.
	The case was docketed by DOAH via the issuance of an Initial Order, and was consolidated with the cases brought by the City of Margate and the City of Coconut Creek by the administrative law judge’s order of consolidation issued on June 13, 2001.  
ARGUMENT IN SUPPORT OF MOTION TO STRIKE 
	By order of the Department, Coral Springs’ was required to cure its deficient initial petition and file an amended petition with the Department within a given time period — fifteen days.  Coral Springs submitted its amended petition pursuant to the order, and Pompano Beach Energy Center, in turn, filed a motion to dismiss directed at the amended petition.  Prior to any ruling on the pending amended petition and motion to dismiss but after June 5, Coral Springs filed a second amended petition.  The second amended petition should be struck because it is in contravention of the express text of the Department’s order, which order required the submission of a timely, curative, amended petition.  The second amended petition is an improper attempt by Coral Springs to modify the Department’s order of dismissal and to obtain, improperly, a larger time within which to cure its initial defective petition than was provided by the Department’s order.  Coral Springs’ abuse of the procedural process should not be countenanced, and the administrative law judge should strike and refuse to consider its second amended petition.
	The administrative rules allow for the amendment of petitions prior to the designation of the presiding officer.  Rule 28-106.202, F.A.C.  At the time of Coral Springs’ submission of its second amended petition, however, no viable petition existed that could be the subject of a proper amendment under the rule.  Coral Springs’ original petition had long been dismissed.  The jurisdictional requirements for initiating a formal administrative proceeding had not been satisfied, and could only be satisfied by the submission of a curative amended petition within fifteen days.  Nothing submitted past that fifteen-day period should be considered in accordance with the Department’s historical treatment of amended petitions submitted subsequent to an order of dismissal with leave to amend.  Parties who have submitted their curative amended petition just one day late, for example, following the expiration of the fifteen days allowed to cure the defective petition, have uniformly been dismissed by the Department.  See, e.g., Clarence Rowe v. Sea Ray Boats, Inc. and Department of Environmental Protection, — ER FALR —, 2000 WL 373842, at *3 (Fla. Dept. Env. Prot. 2000) (dismissal of action after petitioner “filed the amended petition one day late” following an order allowing fifteen days within which to cure the original petition); Lott Brothers, Inc. v. State of Florida Department of Transportation and State of Florida Department of Environmental Regulation, — ER FALR —, 1998 Fla. ENV LEXIS 36, at *7 (Fla. Dept. Env. Reg. 1998) (“[T]he Department has recognized and upheld the authority of DOAH when it has recommended dismissal for failure to file an amended petition by time required in a previous order, even when that petition is only a day late.”).
	The May 21 order of the Department was unambiguous, specific and clear that “any” curative amended petition that worked to repair the deficiencies of the original petition “must be filed ... within fifteen (15) days of the order.”  The pertinent issue consequently is whether Coral Springs’ cured its original deficient petition in accordance with the May 21 order.[footnoteRef:2]  Otherwise, Coral Springs has effectively been allowed to circumvent and re-write the terms of the Department’s order by submitting a purportedly curative amended petition within the deadline imposed by the order, but obtaining an additional 24 days to include additional materials it believes necessary to strengthen the original petition and comply with the May 21 order.  Coral Springs’ litigation-tailored manipulation of the process should not be permitted by this tribunal.  Coral Springs was accorded fifteen days within which to cure its petition for formal administrative hearing, and it should be held to that requirement.   [2:  	The sufficiency of Coral Springs’ amended petition and Pompano Beach Energy Center’s motion to dismiss have never been ruled upon, and are consequently both being submitted to this tribunal by way of a notice of filing submitted simultaneously with this motion.  The amended petition should be dismissed pursuant to the arguments within the motion to dismiss.] 

	Even if this tribunal should consider Coral Springs’ second amended petition, (which it should not), the second amended petition still does not bring Coral Springs’ request for formal administrative hearing within compliance of the dictates of the governing statute and rules, nor does it work to invest Coral Springs with standing, as set forth below.
Argument in Support of Motion to Dismiss
	Coral Springs’ second amended petition should be dismissed for two reasons.  First, the second amended petition does not comply with the statutory and rule-imposed requirements for a petition for formal administrative hearing, and second, Coral Springs does not possess standing to initiate a formal administrative proceeding.[footnoteRef:3] [3:  	While an agency’s request for an assignment of an administrative law judge typically means that the subject petition is in substantial compliance with the rule requirements (see § 120.569(2)(d), Fla. Stat. (2000)), the Department in this case expressly reserved the right to object to “material defects” in the petition as well as to Coral Springs’ lack of standing, such that both arguments are appropriate in this tribunal.  (Department’s Request for Assignment of Administrative Law Judge and Notice of Preservation of Record at 1).] 

1. Procedural Deficiencies.
	The uniform rules governing the submission of petitions to the Department require that such petitions “shall” contain all the information listed in Rule 28-106.201(2)(a)-(g) of the Florida Administrative Code.  The rule’s requirements are mandated by statute, see Section 120.54(5), Florida Statutes (2000), and include:
(b) [A]n explanation of how the petitioner’s substantial interests will be affected by the agency determination;
*  *  *  *
(d) A statement of all disputed issues of material fact.  If there are none, the petition must so indicate;
(e) A concise statement of the ultimate facts alleged, including the specific facts the petitioner contends warrant reversal or modification of the agency’s proposed action;
(f) A statement of the specific rules or statutes the petitioner contends require reversal or modification of the agency’s proposed action . . .
Rule R. 28-106.201(2)(b)-(f), F.A.C. (emphasis added).  The Department has summarized the rule’s essential requirements as follows:
[The rule requires a] statement of how petitioner’s substantial environmental interests are affected by the Department’s proposed permit and administrative order.  In order to have such standing, petitioners must allege that petitioner’s substantial environmental interests are affected.  To do this petitioners must allege specifically (1) how petitioners will suffer injury if the permit and administrative order are granted ... and (2) how that injury is of a type of nature which the proceedings is designed to protect;
A statement of the material facts (i.e., those facts upon which the Department’s proposed action is based) disputed by petitioners, if any; 
A statement of which rules or statutes petitioners contend require reversal or modification of the Department’s proposed permit and administrative order (e.g., by alleging the specific sections of Florida Administrative Code Rules 62-620, 62-3 or 62-302 that require reversal).    
Gary McIntyre, Allan Bainbridge and Mark Ryan v. Buckeye Florida L.P., and State of Florida Department of Environmental Protection, — FALR —, 1997 WL 676986, at *1 (Fla. Dept. Env. Prot. 1997) (emphasis added).  A review of each rule requirement and an examination of Coral Springs’ second amended petition reveals that these basic requirements have simply not been met.
An explanation of how the petitioner’s substantial interests will be affected by the agency determination.  Rule 28-106.201(b), F.A.C.
	The failure to include an adequate explanation of how the issuance of a permit will substantially affect a petitioner is grounds for dismissal of a petition for formal administrative hearing because such a petition lacks what is required as a matter of pleading.  See, e.g., Town of Jupiter v. Village of Tequesta and Department of Environmental Protection, 19 FALR 856, 857 (Fla. Dept. of Env. Prot. 1996) (dismissing petition for formal administrative hearing because municipality failed to include an explanation of how its substantial environmental interests are affected, and holding that the petition “does not contain all of this required information and therefore does not contain sufficient reasons for holding a formal administrative hearing”).
	Coral Springs’ second amended petition neglects to include an adequate “explanation of how the petitioner’s substantial interests are or will be affected by the action or proposed action.”  §120.54(5)(b)4.c., Fla. Stat. (2000).  The section of Coral Springs’ second amended petition titled “Substantial Interest” contains nothing more than bare legal conclusions, conclusory assertions of harm and an irrelevant discussion of municipal police powers.  The first paragraph of the “Substantial Interest” section within Coral Springs’ petition states:
CITY is a Florida municipality with over 117,000 residents, located within the immediate area that will be affected by the building of a power plant.  As a result, CITY has a substantial interest in this proceeding.
(Coral Springs’ Second Amended Petition at 2, paragraph 4).  This “substantial interest” recitation is no more than a conclusion and falls far short of the required “explanation of how the petitioner’s substantial interests will be affected by the agency determination.”  Rule 28-106.201(2)(b), F.A.C.  Coral Springs claims only that it is in the “immediate area” of the proposed facility.  That bald assertion, assuming for the sake of argument that it is true, does nothing to explain “how” Coral Springs will be affected by the issuance of the subject permit.  The same type of a conclusory allegation has been held to be inadequate:
In [Friends of the Everglades, Inc. v. Department of Community Affairs, 494 So. 2d 262, 263 (Fla. 1st DCA 1986)] the court rejected as “a mere legal conclusion without foundation” the petitioners’ contention that the challenged agreement would allow inappropriate future development to occur.  For the same reason, I reject the Petitioners’ bare assertion here that [Florida Power Corporation’s] proposed written agreement adversely affects their substantial interests and entitles them to a § 120.57(1) hearing.
J. Charles Gray and Saundra H. Gray v. State of Florida Department of Environmental Regulation and Florida Power Corporation, 92 ER FALR 58, 1991 Fla. ENV LEXIS 218, at *6 (Fla. Dept. Env. Prot. 1991).
	Coral Springs is required to enunciate a specific adverse consequence of the issuance of the permit.  Hernando County Port Authority v. Weeki Wachee Springs Florida Corporation and State of Florida Department of Environmental Regulation, 90 ER FALR 148, 1990 Fla. ENV LEXIS 223, at *1-2 (Fla. Dept. Env. Prot. 1990) (“the amended petition does not specifically allege what, if any, adverse consequence would befall any legally protected environmental interest of the Port Authority in the event that the construction authorized by the proposed permit were to take place”).  For example, Coral Springs states that the prevailing wind direction is predominately from the east, but never explains what specific harm will occur by operation of the wind.  (Coral Springs’ Petition at 2, ¶7).  The second amended petition similarly recites that there are environmentally sensitive lands within the boundaries of Coral Springs, but identifies no particularized harm to those areas that will be caused by the issuance of the permit.  (Id. at 2-3, ¶8).
	Coral Springs generally alleges that the Pompano Beach Energy Center will release “carcinogens and irritants” and “emissions” that will injure the citizens of Coral Springs and “degrade regional air quality.”  (Id. at 3, ¶¶9-10).  While this recitation constitutes an allegation of harm, it does not satisfy the requirement of the statute and the governing rule which require specific explanation as to how such harm will be caused and that such harm would affect a “legally protected environmental interest.”  Hernando County Port Authority, at *2.  Coral Springs’ unsupported, conclusory allegations are insufficient under the rule.  J. Charles Gray and Saundra H. Gray, at *6 (the “bare assertion” that agency action adversely affects substantial interests is inadequate).  
	The remainder of Coral Springs’ substantial interest section can be characterized as an irrelevant listing of its police powers.  (Coral Springs’ Petition at 2-4, ¶¶5-6, 12, 14).  Every municipality possesses such powers and shoulders the responsibility of providing for the public health, safety and welfare of its respective citizenry.  Such police powers do not, however, automatically invest every municipality with standing with which to initiate a formal administrative proceeding.  E.g., Town of Jupiter, 19 FALR 856 at 857.  Municipalities, like all other entities and persons, must satisfy the requirements of the statute and the rule by describing with specificity the particularized injuries that invest a given petitioner with standing.
	Far from satisfying the specific and mandatory statute-based requirements of the rule, Coral Springs’ “substantial interest” claim contains no more than a conclusory parroting of the requirements and an irrelevant discussion of municipal police powers.  Coral Springs’ second amended petition should consequently be dismissed as a matter of deficiency of pleading and procedure.
A statement of all disputed issues of material fact.  A concise statement of the ultimate facts alleged, including the specific facts the petitioner contends warrant reversal or modification of the agency’s proposed action.  Rule 28-106.201(d) and (e), F.A.C.
	The second amended petition fails entirely to enunciate any disputed facts or any “specific facts” that warrant a reversal or modification of the proposed permit issuance.  The section of Coral Springs’ second amended petition titled “Background Facts” should be summarily rejected because it is no more than a repetition of facts that have already been found by the Department to be in non-compliance with the rule,[footnoteRef:4] and because it merely enumerates certain administrative rules, which rules cannot possibly constitute “facts” warranting reversal. [4:  	Paragraphs 26-29 and 31 on pages 5-6 of Coral Springs’ second amended petition are precisely the same as paragraphs 10-13 and 20 on pages 3 and 5 of a petition it previously submitted.  (Appendix 1 at Ex. 1).  Those same recitations concerning the alleged proximity of environmentally sensitive lands have already been held to be inadequate to satisfy the controlling rules as a matter of pleading.  (Appendix 1 at 1-2 (Department Order of May 21, 2001 dismissing Coral Springs’ petition for failure to include a statement of the specific facts that could warrant reversal)).  See, e.g., Lott Brothers, Inc. v. State of Florida Department of Transportation and State of Florida Department of Environmental Regulation,  — ER FALR  —, 1998 Fla. ENV LEXIS 36, *12 (Fla. Dept. Env. Reg. 1998) (dismissing amended petition because the “allegations regarding Petitioner’s substantial interests are virtually the same in the Amended Petition as the allegations contained in the original”).] 

	The “Background Facts” section recites that the Pompano Beach Energy Center is required to use the best available control technology in limiting the emissions of the facility.  (Coral Springs’ Second Amended Petition at 5).  This claim does not constitute a “fact,” much less one that is “disputed” or could “warrant reversal” because the Draft Permit at Appendix BD features an extensive and detailed best available control technology (BACT) determination.  The definition of BACT found within Rule 62-210.200(38) lists the same BACT factors set forth in Rule 62-212.400(6), and these two rules defining the BACT factors do not, of course, constitute “facts” requiring reversal, nor are they rules that could possibly require reversal, as is explained below.
	The required factual recitations are missing from both the “Background Facts” and the “Disputed Issues of Facts and Law” sections of the petition because neither section includes any material facts, i.e., facts that could possibly “warrant reversal” of the proposed permit issuance.  Rule 28-106.201(2)(e), F.A.C.  Because Coral Springs’ second amended petition never ties an allegation of fact with a governing rule that could possibly require reversal, its second amended petition should be dismissed.
A statement of the specific rules or statutes the petitioner contends require reversal or modification of the agency’s proposed action.  Rule 28-106.201(2)(f), F.A.C.
	Coral Springs’ second amended petition falls far short of complying with this requirement.  While Coral Springs’ second amended petition names various rules, none of those rules require what Coral Springs urges, and none could possibly require reversal of the Department’s decision to issue the proposed permit.  In an attempt to identify a rule or statute that could possibly require reversal, as required under Rule 28-106.201(2)(f), Coral Springs points to Rules 62-210.300(38) and 62-212.400(6) — which rules set out the BACT determination requirements — in support of the allegation that individual BACT determinations are required for minor emissions sources at the proposed facility.  (Coral Springs’ Second Amended Petition at 6).  The BACT determination rules say nothing about minor sources, however, and Coral Springs’ repetition of the BACT rules does not satisfy the procedural requirements.
	The BACT rules actually require that the Department give consideration to (1) any determination of BACT by the Environmental Protection Agency; (2) all scientific, engineering and technical material and other information available to the Department; (3) the “emission limiting standards or BACT determinations of any other state;” and (4) the social and economic impact of the application of such technology.  Rule 62-212.400(6)(a)1-4, F.A.C.  The BACT Determination located in Appendix BD of the Draft Permit shows that the Department did in fact consider the technology and emissions standards in place throughout Florida and the rest of the United States.  (See, e.g., Draft Permit Appendix BD at BD-3 and BD-4, charting the emissions limits and technology in use at sites throughout Florida as well as in Georgia, Texas, North Carolina, California, Puerto Rico and Wisconsin; Appendix BD at BD-8, examining national implementation of Selective Catalytic Combustion (SCR) technology as an add-on NOx control technology Appendix BD at BD-13 discussing a hot SCR system in use in California; Appendix BD at BD-14 discussing the NOx emission limit imposed at numerous site locations.  Thus, Coral Springs’ mere repetition of Rules 62-210.300(38) and 62-212.400(6) does not constitute the identification of any rule that could possibly require the reversal of the Department’s decision to issue the permit.  
	Coral Springs also contends that it is a “disputed issue of fact and law” that the Department establish a lower NOx  limit for the facility because “other states” have allegedly permitted a large number of peaking power plants with lower NOx limits.  (Coral Springs’ Second Amended Petition at 8).  In support of this assertion, Coral Springs relies upon Rule 62-212.400(2)(f), but this rule simply does not require the imposition of a lower emission level just because a lower level was imposed in another state.  In fact, the rule does not even mention the NOx  limits imposed by other states, but instead only defines those pollutants subject to PSD preconstruction review, as the title of the rule states.
	Coral Springs then claims that Rule 62-210.200(112) — which defines “facility” as “[a]ll of the emissions units which are located on one or more contiguous or adjacent properties, which are under the control of the same person” — mandates that minor sources at a facility are each subject to individual BACT determinations.  (Coral Springs’ Second Amended Petition at 9-10).  Contrary to Coral Springs’ second amended petition, the definition of “facility” does not require individual BACT determinations for every minor source associated with a given facility and Rule 62-210.200(112) cannot therefore serve as a basis for reversal of the intended permit issuance.[footnoteRef:5] [5:  	Because the term “facility” includes within its meaning all of the emission sources on one property, the BACT determination requirement applies to the sum of all of the sources at a “facility.”  See Rule 62-212.400(6)(a), F.A.C.  The rule defining those “Pollutants Subject to PSD Pre-Construction Review,” provides that a proposed new facility is subject to pre-construction review requirements for “all pollutants regulated under the Act for which the sum of the potential emissions and the quantifiable fugitive emissions of the facility or modification would be equal to or greater than the significant emission rates” listed in the Significant Emission Rates Table.  Rule 62-212.400(2)(f)1, F.A.C. (emphasis added).
] 

	Contrary to Coral Springs’ inferential leap based upon the definition of “facility,” the plain text of the rules actually requires that the sum of all minor emissions at a given facility are subject to a single BACT determination.  In fact, the Public Notice of Intent to Issue Air Construction Permit makes perfectly clear that the maximum emissions from the facility “include the minor emissions from the fuel oil storage tanks, the gas heater and the cooling towers.”  (Public Notice of Intent to Issue Air Construction Permit at 1).
	Finally, Coral Springs advances in its second amended petition that the permit fails to comply with the “requirements” of Broward County pursuant to Rule 62-210.300(4)(d)15.  (Coral Springs’ Second Amended Petition at 14).  Rule 62-210.300(4)(d)15 cannot possibly serve as a rule that could require reversal of the Department’s decision to issue the air construction permit for three reasons.  First, the rule does not apply to air construction permits.  As the first line of the Notice of Intent clearly states, the permit at issue in these proceedings is an air construction permit, subject to the provisions of Rule 62-210.300(1) titled “Air Construction Permits,” and not Rule 62-210.300(4) offered by Coral Springs titled “Air General Permits.”  Second, the Department possesses the “exclusive authority” to require and issue the instant air construction permit.  § 403.182(2), Fla. Stat. (2000).  Third, (without conceding that Broward County possesses any autonomous permitting authority), the Department’s permitting process included input from Broward County’s own Department of Planning and Environmental Protection (DPEP), which entity worked and communicated with the Department to insure that the permit application was complete and satisfactory for the purposes of the Broward County ordinances.  (See letter of November 21, 2000 from DPEP to the Department, attached hereto as Appendix 2; and letter of January 12, 2001 from the Department to Pompano Beach Energy Center, attached hereto as Appendix 2).
	The statutes and rules invoked by a petitioner must pertain to the challenged agency activity, and the injuries named must be within the zone of interests protected by the statutes implemented — and rules utilized — by the agency.  Samuel S. Forman, Petitioner v. State of Florida, Department of Environmental Protection, 97 ER FALR 075, 1997 Fla. ENV. LEXIS 49, at *9-10 (Fla. Dept. Env. Prot. 1997).  Coral Springs has nowhere identified a specific rule or statute that would be violated if the subject permit is issued.  To obtain a formal administrative hearing within which to challenge a proposed air permit issuance, “citations to rules and statutes that would support reversal or modification of the Department’s proposed decision” are mandatory.  Sierra Club, Petitioner v. PCS Sales (USA), Inc. and the State of Florida, Department of Environmental Protection, Respondent,  — ER FALR —, 1998 WL 56016, at *2 (Fla. Dept. Env. Prot. 1998).  Coral Springs has instead failed to identify a single rule or statute in its petition that could possibly require reversal, as is required under Rule 28-106.201(2)(b)-(f) governing petitions for formal administrative hearings and its petition should consequently be dismissed.
	Based upon the foregoing review of each of the rule-imposed minimum requirements, and Coral Springs’ failure to meet those requirements in its second amended petition, Coral Springs’ petition should be dismissed.
Coral Springs Lacks Standing.
	The purpose behind the standing requirement “is to ensure that a party has a sufficient interest in the outcome of the litigation which warrants the court’s entertaining it and to assure that a party has a personal stake in the outcome so he will adequately represent the interest he asserts.”  Gregory v. Indian River County and Department of Environmental Regulation, 610 So. 2d 547, 554 (Fla. 1st DCA 1992).  The import of this basic jurisdictional requirement has driven the common-law evolution of a very specific test, which test can be satisfied only by allegations of individualized harm occurring within a zone legally-protected interests.
	A.	The Requirement of an Injury in Fact Within the Zone of Protected Interests.
	The definitive case on the standing requirement for obtaining a formal administrative hearing is that of the Second District Court of Appeal in Agrico Chemical Company v. Department of Environmental Regulation, 406 So. 2d 478 (Fla. 2d DCA 1981).  The Agrico Chemical  court enunciated the following test:
We believe that before one can be considered to have a substantial interest in the outcome of the proceeding he must show (1) that he will suffer injury in fact which is of sufficient immediacy to entitle him to a section 120.57 hearing, and (2) that his substantial injury is of a type or nature which the proceeding is designed to protect.  The first aspect of the test deals with the degree of injury.  The second deals with the nature of the injury.
Agrico Chemical, 406 So. 2d at 482.  The Agrico Chemical  court further explained that parties seeking a Section 120.57 formal administrative hearing must frame their petition “in terms which clearly show injury in fact.”  Id. (emphasis added).  The Agrico Chemical standing test has been repeatedly recited and applied by the Department.  For instance, the Department last year ruled:
Petitioner’s petition does not satisfy the standing requirements, that an applicant requesting a formal hearing concerning agency action must show (1) that he will suffer injury in fact which is of sufficient immediacy to entitle him to a hearing under Sections 120.569 and 120.57, Florida Statutes and (2) that his substantial injury is of a type or nature which the proceeding is designed to protect.  See Agrico Chemical Co. v. Department of Environmental Regulation, 406 So. 2d 478, 482 (Fla. 2d DCA 1981).
Riverwoods Property Owner’s Association, Inc. v. Department of Environmental Regulation, 1 ER FALR 91, 2000 Fla. ENV LEXIS 299 (Fla. Dept. Env. Prot. 2000).  As is explained infra, Coral Springs’ second amended petition never enunciates an injury of any “immediacy” and merely concludes that “the nature of the injury is one in which this type of proceeding is designed to protect.”  (Coral Springs’ Petition at 4).  
	The veracity or accuracy of the allegations contained within Coral Springs’ second amended petition has nothing to do with whether its petition features the requisite allegations necessary to confer standing upon it, such that it is entitled to a formal administrative hearing.  The Department has so held:
[T]he case law in Florida holds that standing to participate in an administrative proceeding in which the “substantial interest of a party are determined” is to be demonstrated in the allegations in the petition for administrative hearing.
Agrico Chemical Company v. Department of Environmental Regulation, 406 So. 2d 478 (Fla. 2d DCA 1981), is a landmark decision in this state on standing in administrative proceedings in which the “substantial interests of a party are determined.”  In its opinion in [Village Park Mobile Home Ass’n, Inc. v. Department of Business Regulation, 506 So. 2d 426, 433 (Fla. 1st DCA 1987)], the court rendered a lengthy opinion discussing the holding in Agrico Chemical.  The court concluded in the Village Park opinion that a petitioner can satisfy the “injury-in-fact” requirement set forth in Agrico Chemical by “demonstrating in his petition either:  (1) that he has sustained actual injury in fact at the time of filing his petition; or (2) that he is immediately in danger of sustaining some direct injury as a result of the challenged agency’s action.”  Village Park, 506 So. 2d at 433.
Thus, it is the sufficiency of the allegations in the petition that determine “substantial interest” standing in administrative proceedings, not the ultimate sufficiency of the evidence presented at the formal hearing.
Florida Chapter of the Sierra Club and Save Our Suwannee, Inc. v. Suwannee American Cement Company, Inc., and Department of Environmental Protection, — ER FALR — , 2000 WL 1185499, *7 (Fla. Dept. Env. Prot. 2000).  The standing inquiry must consequently be based upon the allegations contained within a well-pled petition, and Coral Springs’ speculative allegations of injury, which injury is left to be defined and explained, cannot invest it with standing to initiate a formal administrative proceeding.
	To have standing to obtain an administrative hearing, a person or entity must allege that its "substantial interests" will be affected by the proposed agency action, such that the person or entity will suffer injury in fact which is of sufficient immediacy to entitle them to an administrative hearing.  Town of Palm Beach v. State Dep't of Natural Resources, 577 So. 2d 1383 (Fla. 4th DCA 1991).  The injury in fact test been characterized by the Department as describing a party as being "immediately in danger of sustaining some direct injury as a result of the challenged agency's action."  Sierra Club and Save Our Suwanee v. Suwanee American Cement Company,  FALR  , 2000 WL 1185499 at *7.
	To perfect standing, the injury alleged must be of a type contemplated and protected by pertinent statutes and rules governing the agency action.  E.g., Jane E. Buchanan, Gary D. Carruthers v. Orange County Department of Public Works and State of Florida Department of Environmental Regulation, — ER FALR —, 1980 Fla. ENV. LEXIS 8, at *4 (Fla. Dept. Env. Prot. 1980) (“these injuries are not within the zone of protected interests [of the rules regulating the issuance of a permit] and standing will not rest on them”).  As was discussed earlier, no rule identified by Coral Springs is implicated by the proposed permit issuance whatsoever.[footnoteRef:6]  Coral Springs’ petition speculates about the potential for harm caused by diesel exhaust and other emissions, but never identifies a rule indicating that such emissions are violative of any Department rule, and never explains how those alleged emissions could violate a rule when they do not fall within the group of pollutants and quantities thereof targeted for Department regulation by Table 212.400-2 in Chapter 62.  Contrary to Coral Springs’ naming of inapplicable rules and speculative harm, the identification of applicable Department rules that mandate reversal or modification of the Department’s proposed permit is necessary.  See, e.g., Gary McIntyre, Alan Bainbridge and Mark Ryan, 1997 WL 676986, at *1; Hernando County Port Authority, 90 ER FALR 148 (identification of legally protected environmental interest required). [6:  	The pleading requirements imposed by Section 120.54(5) of the Florida Statutes and by Rule 28-106.201(2) codify many of the standing concepts from the common law.  As a result, Coral Springs’ failure to satisfy the rule-imposed requirements — as outlined previously — also reveals its lack of standing under the case law.] 

	Coral Springs was required to identify a legally protected environmental interest that will be damaged.  Because Coral Springs never explains how the issuance of the permit will be in violation of an applicable statute or rule, the harm it discusses is “not within the zone of protected interests” and cannot serve as a basis for standing.
	C.	Particularized Harm.
	To perfect standing, the alleged harm must threaten the petitioner’s interest, not that of a general nature applicable to the community as a whole.  Coral Springs has failed to identify with the requisite specificity any particularized harm that is in any way unique to it.  Robert and Betty Hausin, Petitioners v. Pompano Bay Dock Association and Florida Department of Environmental Protection, Respondents, — ER FALR —, 1993 WL 560880, at *1 (Fla. Dept. Env. Prot. 1993) (“This petition alleges that the project will have various adverse impacts but does not relate them to the petitioners’ own interests in environmental protection.”).  A party with standing would have to make specific allegations that it will suffer a direct, immediate, and particularized injury.  This requirement applies with equal force to a proceeding stemming from an intent to issue an air permit, as the Department has explained:
[120.57] is applicable . . . in matters involving environmental permitting determinations, only when that party’s environmental interests are substantially affected in a manner different than the general public.  See Grove Isle Ltd. v. Bayshore Homeowner’s Association, Inc., 418 So. 2d 1046, 1047-48 (Fla. 1st DCA 1982).  In order to initiate a Section 120.57(1), F.S., proceeding, Petitioner must allege that it has environmental interests, different from the general public at large, which will be substantially affected by the department’s proposed decision to issue the subject air pollution permit . . . .
Therefore, Petitioner’s request for administrative proceeding, pursuant to Section 120.57(1), F.S., is dependent upon whether petitioner has alleged the proposed construction will substantially affect environmental concerns of Petitioner which are different from than [sic] the general public.  This Petitioner has not [so] alleged.  In paragraph 12 of its petition, Ryan Sales and Services, Inc. alleges that the applicant has failed to provide reasonable assurances that the project will not violate applicable standards of Chapters 17-2 and 17-4, Florida Administrative Code.  Petitioner also alleges that this failure will result in “impairing, polluting or otherwise injuring the air resources of the state.”  However, Petitioner omits any claim that the issuance of this permit will substantially affect Petitioner’s environmental concerns, such as air quality for example, any differently than the general public of Florida.  Thus, Petitioner fails to allege it has standing to initiate an administrative proceeding, pursuant to Section 120.57(1), Florida Statutes.
Ryan Sales and Services, Inc. v. Saint Lucie Incineration, Nick Stewart and Department of Environmental Regulation, — FALR — 1986 Fla. ENV LEXIS 4 (Fla. Dept. Env. Prot. 1986) (emphasis supplied).
	Applying the particularized harm requirement to Coral Springs’ second amended petition, it is clear that the “concern” surrounding start-up and shut-down emissions, along with the other general “issues” raised, are never narrowed beyond that which may be sustained by the public in general, and the Department has held that allegations of such broad application cannot invest a petitioner with standing:
[Petitioners have not] demonstrated that they will suffer any special injury from the proposed pipeline project.  Such “special injury,” beyond that which might be sustained by the public in general, is necessary to confer standing under the Florida Administrative Procedure Act to challenge the Department’s preliminary action in issuing the Notice of Intent to grant Buckeye’s permit application.
Joyce T. Cummings, Sharon Cutter, Ronnie Edwards, Rebecca Edwards and Mitchell Edwards v. Department of Environmental Protection and Buckeye Florida, L.P., — ER FALR —, 1997 WL 676746, *8 (Fla. Dept. Env. Prot. 1997) (emphasis supplied, citations omitted).  Coral Springs’ nonexclusive allegations about potential start-up emissions are entirely speculative and fail to invest it with standing for the same reasons that a general allegation that solid sulphur emissions were “environmentally regressive” was held to be insufficient to invest a petitioner with standing.  Agrico Chemical, 406 So. 2d at 481 n.3.  
	Because Coral Springs’ second amended petition never identifies any paticularized harm it will suffer from the proposed issuance, much less one within the zone of interests protected by the governing rules, the allegations contained within the petition are insufficient to invest Coral Springs with standing to initiate a formal administrative proceeding.
CONCLUSION
	For the foregoing reasons, Deerfield Beach Energy Center respectfully requests that the administrative law judge strike Coral Springs’ second amended petition and dismiss its amended petition or, in the alternative, dismiss its second amended petition.
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