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MASTER GAS PURCHASE AND SALES AGREEMENT

THIS AGREEMENT is made entered into and dated as of October 1, 1999, (Effective Date), by and between PACIFIC GAS AND ELECTRIC COMPANY (PG&E Core), a California corporation, on behalf of its Core natural gas customers in California and ENRON CANADA  CORP., a Canadian corporation (“Company”), sometimes referred to collectively as “Parties” or singularly as “Party”. 

WHEREAS, PG&E Core purchases natural gas at various locations in Canada and the United States and the gas is transported to northern and central California for sale to and consumption by PG&E’s Core customers, i.e., residential and small business customers; and

WHEREAS, PG&E Core and Company may from time to time enter into natural Gas purchase, sale, and/or exchange transactions as either Buyer or Seller pursuant to which natural Gas is delivered and received at one or more mutually agreeable delivery points as hereinafter defined; and

WHEREAS, the Parties desire to set forth certain terms and conditions applicable to any future natural Gas purchase, sale and/or exchange transaction;

NOW, THEREFORE, in consideration of the premises and mutual benefits and covenants contained herein, PG&E Core and Company mutually agree as follows:

Article I
[bookmark: __RefHeading___Toc472239472]DEFINITIONS

	1.1
	Baseload Gas:  Gas supplies sold and purchased on a Firm basis for a period of one month pursuant to a Transaction.  Buyer shall fax to Seller a written notice of the Baseload Transaction in the form of a Confirmation Notice (Exhibit A) within two (2) Business Days of an oral agreement, and such Exhibit A shall document the term, quantity, price, flex option (if applicable), delivery point, Buyer’s Transporter, and any other terms the Parties have mutually agreed to.

	
	

	1.2
	Business Day:  Any day except Saturday, Sunday or Federal Reserve Bank holidays. 

	
	

	1.3	
	Confirmation Notice:	A written notice substantially in the form of Exhibit A confirming the specific terms of a Transaction for Baseload Gas or Multi-Month Gas, but not for Swing Gas, as orally agreed to by both Parties pursuant to the provisions of this Agreement, and as more fully set forth in Article 2.3.  More than one Confirmation Notice may be in effect at any time, provided only a single Confirmation Notice applies to one Transaction.


	1.4
	Daily Contract Quantity (DCQ):  The quantity of Gas to be delivered and taken as set forth in Exhibit A.

	
	

	1.5
	Delivery Period:  Will be the period during which deliveries are to be made as set forth in Exhibit A.

	
	

	1.6
	Delivery Point:  For all Gas delivered, will be such points as are mutually agreed upon between the Parties as set forth in Exhibit A.

	
	

	1.7
	Firm:  Shall mean that either Party may interrupt its performance (but not an obligation to pay for Gas) without liability only to the extent that such performance is prevented for reasons of Force Majeure, provided, however, that during Force Majeure interruptions, the Party invoking Force Majeure may be responsible for any Imbalance Charges as set forth in Article 18, Transportation, Nominations and Imbalances, related to its interruption after the nomination is made to the Transporter and until the change in deliveries and/or receipts is confirmed by the Transporter.

	
	

	1.8
	Force Majeure:  See Article 11, Non-Performance.

	
	

	1.9
	Gas:  Any mixture of hydrocarbons and non-combustible gases in a gaseous state consisting primarily of methane.

	
	

	1.10
	Gigajoule or “GJ”:  One billion (1,000,000,000) Joules.

	
	

	1.11
	Goods and Services Tax (GST):  For purposes of this Agreement, the tax imposed under the Excise Tax Act (Canada), as may be amended from time to time.

	
	

	1.12	
	Governmental Authority:  Any and all governmental authorities and agencies having jurisdiction over a particular matter referenced in this Agreement.

	
	

	1.13
	Imbalance Charges:  Any fees, penalties, costs or charges (in cash or kind) assessed by a Transporter for failure to satisfy the Transporter’s balance and/or nomination requirements.

	
	

	1.14
	Interruptible:  Either Party may interrupt its performance at any time for any reason (but not its obligation to pay for Gas), whether or not caused by an event of Force Majeure, with no liability, provided that such interrupting Party may be responsible for any Imbalance Charges as set forth in Article 18, Transportation, Nominations and Imbalances, related to its interruption after a nomination is made to the Transporter and until the change in deliveries and/or receipts is confirmed by the Transporter.

	
	

	1.15
	Liquidated Damages:  In relation to a given Transaction, the amount to be paid by the Party that is in default of its obligation to perform thereunder to the Party not in default of its obligation to perform thereof.  Such an amount to be calculated in accordance with the provisions of Article 11, Non-Performance.

	
	

	1.16
	MMBtu:  One million (1,000,000) British thermal units (Btu’s).  For purposes of conversion, One MMBtu shall be equal to 1.055056 Gigajoules (GJ).

	
	

	1.17
	Multi-Month Gas:  Gas supplies sold and purchased on a Firm basis for a period greater than one month pursuant to a Transaction.  Buyer shall fax to Seller a written notice of the Multi-Month Transaction in the form of a Confirmation Notice (Exhibit A) within two (2) Business Days of the an oral agreement, and such Exhibit A shall document the term, quantity, price, flex option (if applicable), delivery point, Buyer’s Transporter, and any other terms the Parties have mutually agreed to.

	
	

	1.18
	NOVA:  NOVA Gas Transmission Ltd. or its successor.

	
	

	1.19
	Price:  The Price stated in Exhibit A subject to the provisions of Article 6, Price.

	
	

	1.20
	Swing Gas:  Gas supplies sold and purchased on a day-to-day basis pursuant to a Transaction, provided that no Exhibit A need confirm such Swing Transactions.

	1.21
	Transaction:  A purchase or sale of Gas, or re-negotiated sale or purchase of Gas entered into pursuant to this Agreement and subject to its terms and conditions.

	
1.22
	
Transporter:  Any Gas pipeline company, or physical facilities thereof, transporting Gas for the Parties upstream or downstream, respectively, of the Delivery Point pursuant to a particular Exhibit A.



Article 2
[bookmark: __RefHeading___Toc472239473]TRANSACTION PROCEDURES

	2.1
	It is the intent of the Parties to enter into Transactions in accordance with the procedures in this Article 2 and assure that such Transactions are valid and enforceable.  Any Transaction may be formed and effectuated (i) by a written paper-based Transaction Agreement executed by the Parties (including by facsimile and/or counterparts) or (ii) by a recorded telephone conversation between the Parties occurring on any Business Day whereby an offer and acceptance shall constitute the agreement of the Parties to a Transaction; provided, the Parties may stipulate by prior written notice to each other that any particular contemplated Transaction may be effectuated and formed only by means of procedure (i) above.  The Parties shall be legally bound by each Transaction from the time they agree to its terms in accordance with this Article 2, subject to the terms of any effective Exhibit A, and the Parties acknowledge that each Party will rely thereon in doing business related to the Transaction.  Where no effective Exhibit A exists, the Transaction Tape, an audio tape recording the Parties’ oral agreement to a Transaction, is adopted by the Parties as a means by which a Transaction is reduced to tangible form, and the Parties to a Transaction are identified and authenticate a Transaction.  Any Transaction formed and effectuated pursuant to the foregoing shall be considered to be a "writing" or "in writing" and to have been "signed" and any Exhibit A or Transaction Tape shall be considered to constitute an "original" document evidencing the Transaction.  Each Party consents to the recording of its employees' telephone conversations for the purpose of Gas purchases and sales hereunder without any further notice.  

	
	

	2.2
	Company shall at its expense maintain equipment necessary to regularly record Transactions on Transaction Tapes and retain Transaction Tapes in such manner as to protect its business records from improper access; provided, Company shall not be liable for any malfunction of equipment or the operation thereof in respect of any Transaction without regard to the cause or causes related thereto, including, without limitation, the negligence of any party, whether such negligence be sole, joint or concurrent, or active or passive.  No Transaction shall be vitiated should a malfunction occur in equipment regularly utilized for recording Transactions or retaining Transaction Tapes or the operation thereof, and in such event, provided no effective and applicable Exhibit A exists, the Transaction shall be evidenced by the written and computer records of the Parties concerning the Transaction made contemporaneously with the telephone conversation.

	
	

	2.3
	PG&E Core may confirm a recorded telephonic Transaction by forwarding to Company a facsimile Confirmation Notice (Exhibit A) by the close of Business Day following the Transaction formation.  PG&E Core does hereby adopt its letterhead, including its address, as its signature on any Confirmation Notice as the identification of PG&E Core and authentication by PG&E Core of the Confirmation Notice, and such letterhead shall be sufficient to verify that PG&E Core originated the Confirmation Notice.  The Parties agree that any objections to the contents of the Confirmation Notice shall be made in writing and delivered to PG&E Core by the close of business on or before the “Confirm Deadline” provided in the Confirmation Notice for all purposes hereunder and at law.  Upon issuance of a Confirmation Notice and the passage of the Confirm Deadline, if no objection to the Confirmation has been then received, notwithstanding any terms on the Transaction Tape, the Confirmation Notice shall be conclusive evidence of the Transaction made the subject matter thereof and the final expression of all of its terms.

	
	

	2.4
	The Parties agree not to contest or assert a defense to the validity or enforceability of telephonic Transactions entered into in accordance with this Agreement under laws relating to (i) whether certain agreements are to be in writing or signed by the Party to be thereby bound or (ii) the authority of any employee of the Party if the employee name is stated in the Transaction Tape.





Article 3
[bookmark: __RefHeading___Toc472239474]QUANTITY OBLIGATIONS

	3.1
	To effectuate a delivery under a Transaction, Seller shall schedule, or cause to be scheduled, with a Transporter; and to effectuate receipt of the Gas under that same Transaction, Buyer shall schedule, or cause to be scheduled, with a Transporter, an identical quantity of Gas, at the Delivery Point(s) for firm Transaction(s), each Gas Day. For firm Transactions, scheduling shall be for firm quantities.  Such scheduled quantity shall be equal to the quantity agreed to in the applicable Transaction. Unless otherwise agreed, nothing in this Agreement, and in particular this Article 3, shall require or permit either Party to schedule Gas at a point other than a Delivery Point or in excess of the DCQ.

	
	

	3.2
	If on any Gas Day Seller fails to Schedule Buyer's DCQ, and as a result Gas is not delivered to Buyer, then such occurrence shall constitute a "Seller's Deficiency Default" and "Seller's Deficiency Quantity" shall be the numerical difference between Buyer's DCQ and the amount of Gas Scheduled for such Gas Day.  In the event of a Seller's Deficiency Default, Seller shall pay Buyer a sum of money pursuant to the provisions of Article 11.4 and based upon Seller’s Deficiency Quantity.  If on any Gas Day Buyer fails to Schedule Buyer's DCQ, and as a result Gas is not delivered to Buyer, then such occurrence shall constitute a "Buyer's Deficiency Default" and "Buyer's Deficiency Quantity" shall be the numerical difference between Buyer's DCQ and the amount of Gas Scheduled for such Gas Day.  In the event of a Buyer’s Deficiency Default, Buyer shall pay Seller a sum of money pursuant to the provisions of Article 11.4 and based upon Buyer’s Deficiency Quantity. 




Article 4
[bookmark: __RefHeading___Toc472239475]DELIVERY POINT

	4.1
	The Delivery Point shall be as mutually agreed to by Buyer and Seller as set forth in Exhibit A and shall be identified by one or more pipeline receipt point; mnemonic, pool number, or other identifiers.  Buyer will take delivery of the Gas at the Delivery Point.  The Party who holds title to the Gas as a result of a NOVA inventory transfer on the Nova system in Alberta will also hold the extraction rights at the Cochrane Extraction Plant (located near Cochrane, Alberta) for the liquids in that Gas.

	
	

	4.2
	The Delivery Point for any Gas sold and purchased at Kingsgate, British Columbia, by Seller or Seller’s Transporter to Buyer's Transporter shall be on the United States side of the international border at the interconnection of Alberta Natural Gas (ANG) and PG&E Gas Transmission-Northwest (Eastport, Idaho) where Buyer will take title of the Gas, unless otherwise agreed. 



Article 5
[bookmark: __RefHeading___Toc472239476]QUANTITY

	5.1
	Seller shall deliver and sell and Buyer shall receive and purchase the quantity of Gas in either MMBtu per day or Gigajoules per day, as mutually determined and agreed upon as set forth in Exhibit A.  Each Party will notify the other Party by telephone of any change in the quantities of Gas to be delivered or received.



Article 6
[bookmark: __RefHeading___Toc472239477]PRICE

	6.1
	Buyer shall pay Seller the mutually agreed Price for the agreed upon quantity of Gas delivered to Buyer or for Buyer's account at the Delivery Point.  This price shall be paid in the currency set forth in the Exhibit A and shall be inclusive of all fees, expenses, and taxes applicable to the production, acquisition, transportation, and processing attributable to the Gas before the Delivery Point.

	
	

	6.2
	Seller shall pay or cause to be paid all taxes, fees, levies, penalties, licenses or charges imposed by any Government Authority (“Taxes”) on or with respect to the Gas prior to the Delivery Point(s).  Buyer shall pay or cause to be paid all Taxes on or with respect to the Gas at the Delivery Point(s) and all Taxes after the Delivery Point(s).  If a Party is required to remit or pay Taxes that are the other Party’s responsibility hereunder, the Party responsible for such Taxes shall promptly reimburse the other Party for such Taxes.  Any Party entitled to an exemption from any such Taxes or charges shall furnish the other Party any necessary documentation thereof.

	
	

	6.3
	For Gas delivered to Buyer in Canada, Buyer will pay to Seller the GST on a monthly basis in addition to the Price of the Gas, if required by law.  Buyer agrees that any Gas “zero rated” for purposes of GST will be exported from Canada by Buyer.  Upon request, Buyer shall provide Seller with exemption certificate(s) or proof of export from Canada in a form acceptable to the appropriate Taxing Authority for tax-exempt or zero-rated sales of Gas under any Exhibit A hereunder.  Seller shall remit GST in the manner prescribed by law, provide suitable evidence of that payment to the Buyer, and use commercially reasonable efforts to cooperate with Buyer’s efforts to obtain a GST refund. 



Article 7
[bookmark: __RefHeading___Toc472239478]PAYMENTS


	7.1
	On or before the fifteenth (15th) day of each calendar month, Seller shall render to Buyer an invoice stating the total quantity of Gas delivered during the immediately preceding month, the amount due, and if applicable, Seller's GST number and the amount of GST due.  Buyer, subject to receiving a confirming statement from Buyer's Transporter for the quantity of Gas actually delivered, shall pay Seller the amount due on or before the twenty-fifth (25th) day of each month or, if the 25th falls on a weekend and/or holiday, by the first Business Day prior to the 25th (Due Date).  However, if Seller’s invoice is not received by the 15th, the Due Date for any GST portion of the payment shall be ten (10) Business Days after a complete invoice is received.  Payment will be made by electronic transfer of funds (wire transfer, automated clearinghouse transfer, or other method as mutually agreed).  Payment deadlines shall be deemed met when the electronic transfer is initiated by Buyer's financial agent to Seller or Seller's designee in accordance with Seller's Payment information in Article 15, Notices, on or before the Due Date.  If Buyer’s Transporter’s confirming statement is not available to Buyer by the twentieth (20th) day of the month, then Buyer will pay Seller based on Buyer's good faith estimate of deliveries hereunder. The estimated quantities will then be corrected to reflect actual total quantities on the following month's statement, or as soon thereafter as available.

	
	

	7.2
	Buyer and Seller agree that the pipeline Transporter will follow its own allocation procedures based on Buyer and Seller’s nomination process for gas receipts and deliveries.  Accordingly, for payment purposes, Buyer and Seller agree to pay for gas delivered under the Transporter’s allocations.  

	
	

	7.3
	In the event either Party shall fail to pay any amount due the other Party hereto when the same is due, interest thereon shall accrue at the lesser of the maximum lawful rate, or the rate per annum equal to the Bank of America 'Reference Rate' for interest (per annum) on the first day of the calendar month of the Due Date plus 2%, from the date the unpaid amount was due until paid.  However, interest shall not accrue if the failure to make a payment or an adjustment to a previous statement is the result of (i) a delay or adjustment of Buyer's Transporter’s statement or report, (ii) an error, as described in Sections 7.4 and 7.5 herein, or (iii) the action of a Governmental Authority, unless the payment of interest is so mandated by the Governmental Authority.

	
	

	7.4
	Payments for Gas purchased hereunder shall be made in accordance with Buyer's Transporter's statements.  If either Party believes, in good faith, there is an error in Buyer's Transporter’s statement, Buyer shall pay in full based on Buyer's Transporter's statement, and both Parties shall endeavor in good faith to resolve any such error with Buyer's Transporter.

	
	

	7.5
	In the event an error is discovered in a payment rendered hereunder, the appropriate correction shall be made.  Claims for errors shall be made promptly and in writing, but in no event more than one year after the month of delivery, however, any refund and/or adjustment resulting from the orders, rules or regulations issued by a Governmental Authority shall be made promptly in accordance with such orders, rules, or regulations.

	
	

	7.6
	Each Party hereto shall have the right during normal business hours to examine the books and records of the other only to the extent necessary to verify the accuracy of any statement, charge, computation, payment, or demand made under this Agreement.  Except as provided for herein, neither Party is required to disclose to the other Party, any information or data that it deems confidential or proprietary in its sole, good faith discretion.  Any information that either Party discloses which it considers to be confidential shall be marked "CONFIDENTIAL".  The other Party agrees that such confidential information shall be used solely for the purposes specified in this Agreement and shall not be disclosed to any third Party except as provided for in Article 17, Miscellaneous, herein.

	
	

	7.7
	If payments are due from one Party to the other Party under this Agreement, such payments (the “net settlement” of account balances) may be offset by amounts due from and not yet paid by said other Party under this Agreement so that the Party having the larger total payment obligation shall pay the net amount due to the other Party, provided that adequate documentation is provided by the paying Party with the net payment which indicates the amount owed to the paying Party has been offset.



Article 8
[bookmark: __RefHeading___Toc472239479]FINANCIAL RESPONSIBILITY


	8.1
	Each Party shall meet or exceed the other’s credit requirements during the term of this Agreement, and shall provide any financial information as requested by the other Party for the purposes of establishing creditworthiness.  Either Party may require a payment guarantee or parent company’s guarantee, in form and substance acceptable to the other Party, and such guarantee shall be construed and to be enforced under the laws of the State of California.

	
	

	8.2
	If any Party fails to maintain satisfactory creditworthiness, or when reasonable grounds for insecurity of payment arise, either Party may demand adequate assurance(s) of payment.  Adequate assurance means sufficient security for the term specified in this Agreement or in the applicable Confirmation Notice, and may include, but is not limited to, a standby irrevocable letter of credit, a prepayment, a security in an asset acceptable to the other Party or a guarantee by a creditworthy entity.

	
	

	8.3
	If either Party fails to give adequate assurances or satisfactory security to the other Party within five (5) Business Days of a reasonable request by the other Party, then the other Party may suspend, or refuse to enter into, any and all transactions, until such time that credit is established to the other Party’s satisfaction, or may terminate this Agreement without prior notice.  Such termination will not release the other Party of any prior or outstanding obligations.



Article 9
[bookmark: __RefHeading___Toc472239480]WARRANTY, TITLE AND INDEMNITY

	9.1
	Title to the Gas shall pass from Seller to Buyer at the Delivery Point.  Seller warrants it will have the right to sell the Gas delivered hereunder, that the title on such Gas will be free from liens and adverse claims of every kind, and that it will indemnify, protect, and hold Buyer harmless from and against any and all adverse claims or encumbrances on said Gas which claims arise or charges attach before Title passes to Buyer, notwithstanding that such claims or charges may be asserted after Title passes.  Seller shall be deemed to be in exclusive control and possession of the Gas and responsible for any damage or injury caused thereby until the Gas has been delivered to Buyer, or for Buyer’s account, at the Delivery Point.  In addition, Seller warrants that it will have any governmental authorizations required for the delivery and sale of said Gas at the Delivery Point.  

	
	

	9.2
	Without limiting the obligation of Seller, Buyer agrees to indemnify Seller and save it harmless from any and all adverse claims or encumbrances on said Gas which claims arise or charges attach after Title passes to Buyer.

	
	



Article 10
[bookmark: __RefHeading___Toc472239481]TERM

	10.1
	The terms and conditions of this Agreement shall be effective from and after the Effective Date and shall remain in full force and effect unless terminated.  Either Party may, at its sole option, terminate this Agreement effective thirty (30) days after giving written notice to the other Party.  Any liabilities or obligations outstanding hereunder as of the termination of the Agreement shall survive such termination.



Article 11
[bookmark: __RefHeading___Toc472239482]NON-PERFORMANCE


	11.1
	Under this Agreement, a Force Majeure shall be an event or occurrence, which could not have been reasonably anticipated or controlled that prevents performance in whole or in part of this Agreement.  However, for the purpose of a Baseload and Multi-Month transactions, the term Force Majeure shall not include: (i) any preferential right by third parties to purchase or call back Gas; (ii) any increases or decreases in the cost or resale price of Gas or market demand for Gas; (iii) any increases or decreases in the cost of processing or transporting Gas; (iv) any non-performance or interruption of Interruptible transportation service; and (v) any non-performance by Seller’s Gas supplier.  

Furthermore, the term Force Majeure shall include the following events or occurrences, to the extent that transportation on any pipeline from the source of supply to ultimate point of consumption, or Seller’s supply of Gas or Buyer’s ability to receive Gas, is curtailed or interrupted as a result thereof, (i) acts of God including, without limitation, epidemics, landslides, lightning, earthquakes, fire, storms, floods or washouts; (ii) strikes, lockouts or industrial disputes or disturbances; (iii) arrests and restraints of ruler or people or interruptions by reason of government or court orders  or the necessity for compliance with any court order, law, statute, ordinance of regulation promulgated by any governmental authority having or asserting jurisdiction; (iv) acts of the public enemy, wars, riots, blockades  or insurrections; (v) inability to secure labor or inability to produce, supply, or transport Gas by reason of allocations promulgated by authorized governmental agencies; (vi) explosions, breakage or accident to machinery or lines of pipe at sources of supply or in pipelines; (vii) freezing of wells or pipelines in a broad geographical area; (viii) shutting-down facilities for the making of repairs, alterations, tests or maintenance at sources of supply or on pipelines (including, without limitation, delays which are caused by the delay in receiving major items of equipment or necessary services); and (ix) any act or omission or a cause by parties not controlled by the Party having the difficulty and any other similar causes not within the control of the Party claiming suspension and which by exercise of due diligence such Party is unable to prevent or overcome.
	

	
	
	

	11.2
	A Force Majeure shall not be deemed to occur (i) to the extent it is caused by the negligence or contributory negligence of the Party claiming the event; (ii) if the Party claiming the event, upon first becoming aware of its occurrence and nature, fails to provide prompt notice of such to the other Party;  (iii) if the Party claiming the event fails to exercise, to the extent which is reasonable under the circumstances, due diligence to remove or overcome any disability to its performance caused by it.  Furthermore, Force Majeure shall not excuse non-performance for a period in excess of 60 Days in the aggregate during any 12-Month period, except for a Force Majeure, which physically prevents Seller’s Transporter from delivering or Buyer’s Transporter from accepting Gas hereunder at the Delivery Point.
	

	
	
	

	11.3
	If a Party fails to fulfill its obligation to sell or purchase Gas hereunder and such failure is not due to a Force Majeure, this shall be considered non-performance.  Provisions for non-performance for Baseload and Multi-Month transactions shall be specified below.  Additionally, non-performance on Baseload or Swing Gas transactions may result, at the performing Party’s sole option, in the non-performing Party’s suspension from eligibility for future Multi-Month and Baseload sale and purchase arrangements for a period of up to one year or longer.  Non-performance on Baseload or Swing Gas shall not be grounds for termination of any existing Multi-Month or Baseload purchase or sale transactions, except as provided under Article 12, Default, below.
	

	
	
	

	11.4
	Except for an event of Force Majeure of the Agreement, any Party that does not fulfill 100% of its obligation shall pay the other Party a Liquidated Damages Fee, which shall be calculated using the formulas set forth below. The calculation is based on the Price for the specified Daily Contract Quantity, and a fixed US $0.25 per MMBtu. The Parties hereto acknowledge and agree that the amounts which may be payable hereunder (pursuant to this Article 11.4) shall be conclusively deemed to be Liquidated Damages and shall not be construed as a penalty.  No Party shall be liable to the other Party for loss of profit, punitive, exemplary, or consequential damages.

Notwithstanding anything to the contrary in Article 11.5, in the event that a Force Majeure properly noticed by one Party under Article 11.2 (and causing the failure to purchase or sell Gas), results in the imposition by a Transporter on the other Party of Imbalance Charges or Operational Flow Order (OFO) or Emergency Flow Order (EFO) noncompliance charges or similar charges, the Party providing the notice shall reimburse the other Party for such charges to the extent the other Party, within a reasonable time period after receiving notice of Force Majeure is unable, consistent with the tariffs or procedures of the affected Transporter(s), to revise or correct its nominations in order to reflect the Force Majeure event or occurrence.


	
	The formula for the Seller’s Liquidated Damages Fee, paid to Buyer, shall be as follows:
	

	
	LD  =
	(DD + US$0.25) x FV
	

	
	DD  =
	(BDP - CP)

	

	
	The formula for the Buyer’s Liquidated Damages Fee, paid to Seller, shall be as follows:
	

	
	LD  =
	(DD + US$0.25) x FV
	

	
	DD  =
	(CP - SDP)
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	Definitions:
	
	

	
	LD  =
	Liquidated Damages Fee.  The minimum non-performance fee, if the Daily Differential (DD) is less than zero, shall be US$0.25 per MMBtu times the Failed Volume (FV).
	

	
	DD  =
	Daily Differential.  If the Daily Differential is negative, then zero will be used.
	

	
	FV  =
	Failed Volume.  The volume of Gas that was either undelivered or untaken and not excused by an event of Force Majeure.
	

	
	CP  =
	Contract Price (as defined in Exhibit A)
	

	
	BDP  =
	Buyer’s Daily Price.  The highest daily price determined by the index below for the Gas Delivery/Receipt Point. 
	

	
	SDP  =
	Seller’s Daily Price.  The lowest daily price determined by the index below for the Gas Delivery/Receipt Point. 


	

	11.5
	THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS HEREIN PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY HEREUNDER, THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR'S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, AND SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY HEREUNDER AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, IN TORT, CONTRACT, OR OTHERWISE.  NOTWITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT, IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY PENALTIES OR CHARGES ASSESSED BY ANY TRANSPORTER OR OTHER ENTITY FOR THE UNAUTHORIZED RECEIPT OR DELIVER OF GAS BY THE OTHER PARTY.  IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING, WITHOUT LIMITATION, THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  TO THE EXTENT THE DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.  BUYER ACKNOWLEDGES THAT IT HAS ENTERED INTO THIS AGREEMENT AND IS CONTRACTING FOR THE GOODS TO BE SUPPLIED BY SELLER BASED SOLELY UPON THE EXPRESS REPRESENTATIONS AND WARRANTIES HEREIN SET FORTH AND SUBJECT TO SUCH REPRESENTATIONS AND WARRANTIES.
	



Article 12
[bookmark: __RefHeading___Toc472239483]DEFAULT


	12.1
	Notwithstanding any other provision hereof, a “Default” shall occur if either Party (the “Defaulting Party”) shall: (a) become bankrupt or insolvent, however evidenced, or be unable to pay its debts as they become due; (b) file a petition or otherwise commence a proceeding under any bankruptcy, insolvency, reorganization or similar law, or have an involuntary bankruptcy petition filed, or other insolvency proceeding commenced against it; (c) have a liquidator, administrator, receiver, conservator or trustee appointed with respect to it or any substantial portion of its property or assets; (d) fail to pay when due any material obligation to the other Party (the “Performing Party”); or (e) fail to provide adequate assurance of its ability to perform all of its outstanding obligations to the Performing Party under this Agreement within two business days of a demand thereof when the Performing Party has reasonable grounds for insecurity.  After a Default, the Performing Party shall have the right on two business days prior written notice to the Defaulting Party (except in the case of a Default specified in clause (b) above, in which case no notice is required) if there has been no cure, to terminate this Agreement and all Exhibits and Amendments attached hereto.

	
	

	12.2
	Upon termination, the Defaulting Party shall be responsible for paying all costs and expenses incurred by the Performing Party as a result of that Default (including, without limitation, reasonable attorney’s fees and disbursements).  However, in no event shall either Party be liable for loss of profit, consequential, exemplary, punitive, indirect, or except as provided herein, incidental damages.  

	
	

	12.3
	The Performing Party may set off or recoup any or all amounts which the Defaulting Party owes to it including without limitation any or all amounts due to the Performing Party under section 12.2 or resulting from any Transaction or other obligation which has arisen during the course of this Agreement of which may not have been caused by said Default, against any and all amounts it owes the Defaulting Party.  The Performing Party’s rights under this Article shall be in addition to, and not in limitation or exclusion of, any other rights which the Performing Party may have under the terms of this Agreement.

	
	

	12.4
	In the event the Performing Party terminates this Agreement under Articles 8.3 or 12.1 above, the Performing Party shall designate in the notice a date (“Early Termination Date”) which shall be at least two business days after the notice is sent under Article 12.1.  Upon the Early Termination Date, the Performing Party shall have the right to liquidate any and all Transactions under the Agreement (including any portion of a Transaction where gas is not fully delivered) then outstanding by:

	
	

	
	(i)
	Closing out each Transaction at its Market Value as defined below, so that each such Transaction is canceled and a settlement payment in an amount equal to the difference between such Market Value and Contract Value (as defined below) of such Transaction shall be due to the Buyer under the Transaction if such Market Value exceeds the Contract Value and to the Seller if the Contract Value exceeds the Market Value; 

	
	
	

	
	(ii)
	Discounting each amount then due under clause (i) above to the net present value in a commercially reasonable manner at the time of liquidation (to take account of the period between the date of liquidation and the date on which such amount would have otherwise been due pursuant to the applicable Transaction); and

	
	
	

	
	(iii)
	Setting off, recouping or aggregating, as appropriate, any or all settlement payments (discounted as appropriate) and (at the election of the Performing Party) any or all other amounts owing between the parties hereunder or under any Transaction so that all such amounts are aggregated and/or netted to a single liquidated amount payable by one party to the other. 

	
	
	

	
	(iv)
	The Performing Party shall provide to the Defaulting Party its calculations of the amount under clauses (i) – (iii).  The Party owing shall pay such amount before the close of business the next Business Day.

	
	
	

	12.5
	For purposes of this Agreement, “Contract Value” is the amount of Gas remaining to be delivered on the Early Termination Date multiplied by the Contract Price; and “Market Value” means the amount of Gas remaining to be delivered multiplied by the market price per unit determined by the Performing Party.  The Performing Party shall determine the market price per unit by averaging the bids and offers of timely market quotes secured from three bona-fide, third party, energy market dealers or trading houses, which quotes shall be subject to the verification of the Defaulting Party.  The rate of interest used in calculating present value shall be the Prime Rate as published in the Wall Street Journal on the date of termination. 

	
	

	12.6









12.7
	Each Transaction closed out and liquidated pursuant to this Article 10 shall be a “forward contract” within the meaning of United States Bankruptcy Code section 101(25), and shall include, without limitation, each transaction or any other agreement between the Parties (other than a commodity contract) for the purchase, sale or transfer of natural gas or any other hydrocarbon or interest related thereto, which has a maturity date (end of Delivery Period) more than two days after the date the Transaction is entered into.  For purposes of this Agreement, PG&E Core and Company shall be conclusively presumed to be forward contract merchants, as that term is defined in Bankruptcy Code section 101(26). 

To the extent that a Party fails to perform any obligation hereunder prior to the date of Termination, and notwithstanding that such non-performance may have caused default under this Article in whole or in part, damages for such non-performance up to and including the Termination Date shall be imposed pursuant to Article 11.4. 




Article 13
[bookmark: __RefHeading___Toc472239484]GOVERNMENTAL RULES, REGULATIONS AND AUTHORIZATIONS


	13.1
	This Agreement shall be subject to all valid applicable laws, orders, rules, and regulations of any Governmental Authority having jurisdiction in the sale and purchase of Gas hereunder and this Agreement shall be construed consistently with all applicable laws, orders, rules, and regulations to the extent possible.  If and to the extent that any court of competent jurisdiction determines it impossible to construe any provision of this Agreement consistently with any applicable law, order, rule, or regulation and consequently holds that provision to be invalid, such holding shall in no way affect the validity of the other provisions of this Agreement, which shall remain in full force and effect.




	13.2
	Buyer and Seller agree to file on a timely basis all of their respective applications, affidavits, statements, reports and notices required under the rules or regulations of any Governmental Authority having jurisdiction in the sale and purchase of Gas hereunder and shall, upon request, provide each other with any information necessary to comply with the reporting or filing requirements of any Governmental Authority having jurisdiction.


Article 14
[bookmark: __RefHeading___Toc472239485]ASSIGNMENT


	14.1
	The provisions of this Agreement will be binding upon and inure to the benefit of the successors and assigns of each of the Parties hereto.  Neither Party shall assign any of its rights or obligations hereunder without the consent of the other Party unless such an assignment is to an affiliate, subsidiary or successor-in-interest of all or part of the business of the assignor and such entity has a credit status which is at least as high as that of the assignor.  Any consent required by this Article 14.1 shall not be unreasonably withheld. 

	
	

	14.2
	No future assignment will in any way operate to enlarge, alter or change any obligation of the non-assigning Party under this Agreement.




Article 15
[bookmark: __RefHeading___Toc472239486]NOTICES

Any notice, request, demand, or statement provided for in this Agreement shall be in writing and deemed given when transmitted via telecopy to the telecopier number of the Parties as follows or when delivered by courier to the applicable address below:

	PACIFIC GAS AND ELECTRIC COMPANY
	ENRON CANADA CORP.
	

	
Notices and Correspondence

Street Address:
Pacific Gas and Electric Company
Gas Procurement
P.O. Box 770000 - Mail Code B5F
San Francisco, California 94177
Attention:  Contract Administrator
Telephone No. (415) 973-6720
Facsimile No. 	 (415) 973-9213

	
Notices and Correspondence

Street Address:
Enron Canada Corp.
400 – 3rd Avenue S.W.
Suite 3500, Canterra Tower
Attn:  Corporate Secretary
Calgary, Alberta  T2P 4H2
Telephone No. (403) 974-6925
Facsimile No. (403) 974-6707


	Federal Express/Courier Address
Gas Procurement
77 Beale Street - Mail Code B5F
San Francisco, California 94105
	

	
	

	
Billings and Statements

Pacific Gas and Electric Company
P.O. Box 770000 - Mail Code B5F
San Francisco, California 94177
Attention:  Gas Accountant Analyst
Telephone No.(415) 973-1157
Facsimile No.	(415) 973-9213

PG&E Core DUNS# 02-530-1339
*GST Registration No. 136728847
(*required for sales/purchases on NOVA

	
Billings and Statements

Enron Canada Corp.
400 – 3rd Avenue S.W.
Suite 3500, Canterra Tower
Attn:  Manager, Accounting
Calgary, Alberta  T2P 4H2
Telephone No. (403) 974-6925
Facsimile No. (403) 974-6795

Payments:
Enron Canada Corp.
Bank #004 Branch #80609
The Toronto-Dominion Bank
Account 08050465537

Nominations and Confirmations: 
Attn:  Operations Coordinator
Facsimile No.  (403)974-6706


	
	

	Payments (for electronic funds transfer)

	

Payment under this Agreement by either Buyer or Seller shall be made in transferable funds to the receiving Party’s account.  Payment account information, or future modifications of payment information, shall be provided in writing within 20 (twenty) days notice prior to payment receipt.
Questions on electronic funds transfers please contact PG&E Cash Mgmt. (415) 973-7066.





Article 16
[bookmark: __RefHeading___Toc472239487]SALE BY PG&E


	16.1
	In the event PG&E Core should choose to sell, and Company should choose to buy Gas hereunder (“Sale by PG&E”), then, for purposes of that Sale by PG&E Core, the obligations otherwise hereunder attributable to Company shall apply to PG&E Core and the obligations otherwise hereunder attributable to PG&E Core as Buyer shall apply to Company.  Any sales transaction shall not affect either Party’s obligations with regard to any other transactions under this Agreement.



Article 17
[bookmark: __RefHeading___Toc472239488]MISCELLANEOUS


	17.1
	No waiver by either PG&E Core or Company of any default of the other under this Agreement shall operate as a waiver of any future default, whether of like or different character or nature.

	17.2
	This Agreement may be amended only by a written instrument executed by the Parties hereto, except as provided in Article 15, Notices, herein.

	
	

	17.3
	The headings of Articles throughout this Agreement are inserted for reference purposes only, and are not to be construed or taken into account in interpreting the terms and provisions of any Article, nor to be deemed in any way to qualify, modify, or explain the effects of any such term or provision.

	
	

	17.4
	THIS AGREEMENT SHALL BE CONSTRUED AND INTERPRETED IN ACCORDANCE WITH THE LAWS OF THE STATE OF CALIFORNIA.  The Parties agree to submit to the jurisdiction of the courts of the State of California for the construction, interpretation and enforcement of such laws as they relate to this Agreement.  This Agreement was prepared by both Parties hereto and not by any Party to the exclusion of the other Party.  Any ambiguities shall not be construed against either Party; instead an effort shall be made to reconstruct the intent of the Parties in effecting this Agreement.

	
	

	17.5
	Each Party agrees that it will maintain this Agreement, and all parts and contents thereof, in strict confidence, and that it will not cause or permit disclosure of same to any third Party without the express written consent of the other Party; provided, however, disclosure by a Party is permitted in the event and to the extent (a) required by a court or agency exercising jurisdiction over the subject matter hereof, by law, order, rule or regulation, or (b) as necessary to obtain transportation of the Gas covered by this Agreement.  In such event, the disclosing Party shall require appropriate non-disclosure commitments from the Parties receiving confidential information.  Notwithstanding the above, PG&E Core may disclose this Agreement to the staff of the California Public Utilities Commission on a confidential basis pursuant to Section 583 of the California Public Utilities Code.

	
	

	17.6
	Neither Party shall have nor be considered to have rights of or exclusive dealings with the other Party regarding the purchase or sale of Gas by reason of execution or operation of this Agreement and nothing in this Agreement shall be construed to create any duty to, any standard of care with reference to, or any liability to any third Party.  References to either Party or Parties shall include their respective designees or agents.

	17.7 
	Any Transaction Tape, tape recording or transcripts thereof shall be made available to the other Party upon written request.



Article 18
[bookmark: __RefHeading___Toc472239489]TRANSPORTATION, NOMINATIONS, AND IMBALANCES


	18.1
	Unless otherwise agreed by the Parties in an Exhibit A-Confirmation Notice and subject to Article 3 hereunder:

	
	  (a)

	Seller will have the sole responsibility for nominating, scheduling, and transporting Gas, or ensuring that the Gas is nominated, scheduled and transported, to the Delivery Point set forth in Exhibit A. 

	
	
	

	
	(b)
	Buyer will have the sole responsibility for nominating, scheduling, and transporting Gas, or ensuring that the Gas is nominated, scheduled, and transported, at and from the Delivery Point set forth in Exhibit A.




	18.2
	The Parties will coordinate their nomination and scheduling activities, giving sufficient time to meet the deadlines of the affected Transporter(s).  Each Party shall give the other Party timely prior notice, sufficient to meet the requirements of all Transporter(s) 


involved in the transaction, of the quantities of Gas to be delivered and purchased each Day.  Should either Party become aware that actual deliveries at the Delivery Point(s) are greater or lesser than the Scheduled Gas, such Party shall promptly notify the other Party.



	18.3
	The Parties will use all reasonable efforts to avoid imposition by any Transporter, including Pacific Gas and Electric Company's California Gas Transmission Department (CGT), of Imbalance Charges or Operational Flow Order (OFO) or Emergency Flow Order (EFO) noncompliance charges or similar charges. Company acknowledges that PG&E Core, for purposes of OFO/EFO noncompliance charges or similar charges, is treated as a separate, arms-length customer by CGT.   If a Buyer or Seller receives an invoice from a Transporter that includes such charges, the Parties shall determine the validity as well as the cause of such charges.  If the charges were incurred as a result of Buyer's actions or inactions (which shall include, but shall not be limited to, Buyer's failure to accept quantities of Gas equal to the Scheduled Gas), then Buyer shall pay for such charges, or reimburse Seller, within ten (10) days of Buyer's receipt of Seller's invoice, for such charges paid by Seller to the Transporter.  If the charges were incurred as a result of Seller's actions or inactions (which shall include, but shall not be limited to, Seller's failure to deliver quantities of Gas equal to the Scheduled Gas), then Seller shall pay for such charges or reimburse Buyer, within ten (10) days of Seller's receipt of Buyer's invoice, for such charges paid by Buyer to the Transporter.



Article 19
[bookmark: __RefHeading___Toc472239490]QUALITY AND MEASUREMENT

	19.1
	All Gas delivered shall meet the quality and heat content requirements of the Transporter.  The Gas delivered hereunder will be at the operating pressure required by Transporter.  Measurement of Gas quantities hereunder shall be in accordance with the established procedures of the Transporter.  The unit of quantity measurement for purposes of this Agreement will be specified in the applicable Exhibit A.




[bookmark: __RefHeading___Toc472239491]SIGNATURE

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and year hereinabove written.

	PACIFIC GAS AND ELECTRIC COMPANY
(PG&E CORE)


	ENRON CANADA CORP.

	By:   ________________________________

Name:	 Trista Berkovitz
Title:	 Manager - Gas Procurement              .


Date: _______________________________
	By: _______________________________

Name:
Title:______________________________


Date:______________________________




[bookmark: __RefHeading___Toc472239492]EXHIBIT A – CONFIRMATION NOTICE

	PG&E CORE Agreement No. 5763
	EXHIBIT A

	
	CONFIRMATION NOTICE

	Exhibit A, dated ___________ is entered into pursuant to the Master Gas Purchase and Sales Agreement between PG&E Core and Enron Canada Corp., dated ______________2000, Core Agreement No.________.

We are pleased to confirm the oral agreement of __________, 2000 between PG&E, and Enron Canada Corp. as described below: 


	1.	
	Buyer:
	_____________________
	

	
	
	
	

	2.
	Seller:
	_____________________
	

	
	
	
	

	3.	
	Delivery Period:
	Begin:	 _______________
	

	
	
	
	

	
	
	End: 	________________}
	

	
	
	
	

	4.
	Daily Contract Quantity (DCQ):
	
{________GJ/day or __________MMBtu/day}
	

	
	
	
	

	5.
	Price:
	C$ / GJ or US$ / MMBtu
	

	
	
	{Index, if applicable}
	

	
	
	
	

	6.
	Performance Obligation:
	{e.g., Firm  or  Interruptible }
	

	
	
	
	

	7.
	Flex:
{if applicable}

	Buyer shall have the right to reduce Buyer’s nomination by up to 100% of the CQ for any designated days during each month of the Term.
	

	8.
	Delivery Point:
	______________________________
	

	
	
	
	

	9.
	Contract Terms:

This transaction shall be governed by the terms and conditions contained in the Master Gas Purchase and Sales Agreement, PG&E CORE Agreement No. ______, and the terms and conditions set forth herein Exhibit A.  In the event of a conflict between the terms in this Exhibit A and the terms of the Agreement, the terms of Exhibit A will govern.

This confirmation shall be deemed accepted unless notification within two (2) business days of receipt of this notice.  Your failure to notify PG&E of any such contrary understanding by such time constitutes your confirmation of the transaction as described above.  Please return via FAX to 415-973-9213.  Signatures are not required to effect the binding nature of the Transaction set forth in this Confirmation Notice.
	

	
	
	

	10.
	Special Provisions:
	



ACCEPTED AND AGREED

	PACIFIC GAS AND ELECTRIC COMPANY
	ENRON CANADA CORP.

	
	

	Signature:	
	
	
	Signature:	
	

	Name:
	David W. Clare
	
	Name:
	

	Title:
	Director 
Gas and Transportation Trading
	
	Title:
	

	
	
	
	
	

	Date:
	
	
	Date:
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