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TECHNICAL DESIGN SERVICES AGREEMENT 
THIS TECHNICAL DESIGN SERVICES AGREEMENT (this "Agreement"), dated as of [____,2001] (the "Effective Date"), is entered into betweenFORT PIERCE REPOWERING PROJECT, LLC, a Delaware limited liability company ("Construction Manager") and [SHAW GROUP/STONE & WEBSTER, a _________________ ("Contractor").
RECITALS
A.	Construction Manager desires to develop a  natural gas-fueled power. 
B.	 Contractor has significant expertise in the design and technical requirements of  power plant facilities.
C.	Construction Manager and Contractor desire to enter into this Agreement with respect to design and technical services only, and nothing herein shall obligate Contractor to procure equipment or construct a power plant facility or obligate Owner or Construction Manager to engage Contractor in respect of any such procurement or construction.
NOW THEREFORE, Construction Manager and Contractor agree as follows:
[bookmark: __RefHeading___Toc506189425]ARTICLE 1
DEFINITIONS
Capitalized terms used without other definition shall have the meanings specified in this Article 1, unless the context requires otherwise.
"AAA" shall have the meaning set forth in Section 19.1.3.
"Affiliate" shall mean, with respect to any Person, any other Person that (a) owns or controls, directly or indirectly, the first Person, (b) is owned or controlled by the first Person, or (c) is under common ownership or control with the first Person, where "own" means ownership of fifty percent (50%) or more of the equity interests or rights to distributions on account of equity of the Person and "control" means the power to direct the management or policies of the Person, whether through the ownership of voting securities, by contract, or otherwise.
"Agreement" shall mean this Technical Design Services Agreement as amended, modified or supplemented from time to time.
"Alternate" shall have the meaning set forth in Section 19.2.
"Arbitrator" shall have the meaning set forth in Section 19.2.
"Balance of the Contract Price" shall have the meaning set forth in Section 16.1.5.
"Business Day" shall mean any day other than a Saturday, a Sunday, or a day on which banks in Texas, New York or _______ are authorized or required by law to be closed.
"Change" shall mean a change in the Scope of Work, Specifications, Contract Price, Guaranteed Completion Date, or Project Schedule, as applicable.
"Change In Law" shall mean any of the following events occurring after the Effective Date as a result of, or in connection with, any action or inaction by any Government Authority (including any of the same relating to taxes) (a) a change in, modification or repeal of an existing Law, (b) an enactment, adoption, promulgation or making of a new Law, (c) a cancellation or non-renewal or other change in the conditions applicable to any Law or Governmental Authorization, or (d) a change in the manner in which a Law is applied or in the application or interpretation thereof.
"Change Order" shall mean a written order pursuant to Article 6, signed by Construction Manager and Contractor authorizing a Change.
"Confidential Information" shall have the meaning set forth in Section 20.3.
"Construction Manager" shall mean Fort Pierce Repowering Project, LLC or any successor or assign thereof.
"Construction Manager Delay" means any delay by Construction Manager in performing obligations under this Agreement, which delay materially and adversely affects Contractor's cost, schedule, or other performance under this Agreement.
"Construction Manager Indemnitees" shall mean Construction Manager, Owner, and Lender and their respective successors and assigns. 
"Construction Manager's Representative" shall have the meaning set forth in Section 4.6.
"Contract Price" is the price set forth in Exhibit C-1.
"Contractor" shall have the meaning set forth in the preamble to this Agreement.
"Contractor Indemnitee" shall mean Contractor and each of its permitted successors and assigns.
"Contractor's Representative" shall be Contractor's project manager as referenced in Exhibit S. 
"Cost to Complete Work" shall have the meaning set forth in Section 16.1.5.
"Day" or "day" shall mean a calendar day and shall include Saturdays, Sundays and holidays.
"Default Rate" shall mean the greater of (a) the Credit Suisse First Boston prime rate plus two (2) percentage points and (b) Construction Manager's average interest rate for funds borrowed to finance the Facility, but in no event will the Default Rate exceed the maximum interest rate allowed by Law.
"Effective Date" shall have the meaning set forth in the preamble to this Agreement.
"Equipment" shall mean all machinery, equipment, computer hardware and software, apparatus, materials, articles, drawings, designs, plans and things of all kinds to be provided by Contractor in connection with its performance of the Work under this Agreement and/or to be incorporated into the design of the proposed Facility, including the Equipment described in the design Specifications.
"Events of Force Majeure" shall have the meaning set forth in Section 17.2.
"Facility" shall mean a power plant and certain related facilities to be designed as described in Exhibit B-1. 
"Fast‑Track Arbitrator" shall have the meaning set forth in Section 19.2.
"Good Industry Practice" or "GIP" shall mean those practices, methods, techniques and standards, as in effect or generally applicable at the time of performance of the Work, that are generally accepted for use in the independent power generation industry and commonly used in prudent power generation design. 
"Governmental Authority" shall mean the governmental, administrative, and municipal authorities, including, without limitation any ministry, court, tribunal, department, municipality, city, instrumentality, agency or commission under the direct or indirect control of any city, county, state or federal government or governmental entity which has jurisdiction over any elements of the Work.
"Governmental Authorizations" shall mean all permits, consents, decisions, licenses, approvals, certificates, confirmations or exemptions from, and all applications and notices filed with any Governmental Authority that are necessary for the Contractor's performance of the Work.
"Guaranteed Completion Date" shall have the meaning set forth in Section 13.1.
"Indemnitee" shall have the meaning set forth in Section 18.6. 
"Indemnitor" shall have the meaning set forth in Section 18.6. 
"Invoice" shall mean Contractor's monthly request for payment in accordance with Section 7.2.2, which invoice shall be substantially in the form of Exhibit C-5. 
"Key Subcontract" shall mean any Subcontract that is designated as such on Exhibit L. 
"Key Subcontractor" shall mean any Subcontractor with whom Contractor enters into a Key Subcontract. 
"Key Work" shall have the meaning set forth in Section 2.4. 
"Law" shall mean any applicable constitution, charter, act, statute, law, ordinance, code, rule, regulation, order, treaty, decree, announcement, or published practice or any interpretation thereof, or other legislative or administrative action of any Governmental Authority, or specified standards or objective criteria contained in any applicable Governmental Authorization, or a final decree, judgment, or order of a court, or any applicable engineering, construction, safety, or electrical generation code. 
"LCCP Panel" shall have the meaning set forth in Section 19.1.3. 
"Lender" shall mean lenders, institutions, noteholders, or bondholders providing or guaranteeing, financing or refinancing to Owner for development of a Facility, and any agent or trustee therefor. 
"Losses" shall have the meaning set forth in Section 18.1. 
"Month" or "month" shall mean a calendar month (in accordance with the Gregorian calendar).
"Notice to Proceed" shall have the meaning set forth in Section 5.1.1.
"Notice to Proceed Effective Date" shall have the meaning set forth in Section 5.1.1.
"Owner" shall mean Fort Pierce Repowering Project, LLC.
"Parent Guarantee" shall have the meaning set forth in Section 21.2
"Person" shall mean any natural person, corporation, company, partnership (general or limited), limited liability company, limited liability partnership, business trust, or other entity or association.
"Preliminary Notice to Proceed" shall have the meaning set forth in Section 5.1.1.
"Project Schedule" shall have the meaning set forth in Section 5.2.1.
"Project Schedule Summary" shall mean the summary schedule set forth in Exhibit A-1.
"Replacement Contractor" shall have the meaning set forth in Section 16.1.3.
"Representatives" shall have the meaning set forth in Section 20.1.
"Scope of Work" shall mean the description of Work to be performed by Contractor as set forth in Article 3 and Exhibit B-1.
"Security" shall mean the Parent Guarantee together with any other security for the benefit of Construction Manager for any of the obligations of Contractor under this Agreement.
"Special Damages" shall have the meaning set forth in Section 14.2.
"Specifications" shall mean the specifications set forth in Exhibit B-1.
"Subcontract" shall mean an agreement between Contractor and a Subcontractor or a Subcontractor and any other Subcontractor for the performance of any portion of the Work.
"Subcontractor" shall mean any subcontractor, vendor, or supplier of services to Contractor or any subcontractor or any Person engaged or employed by any such subcontractor, vendor, or supplier in connection with the performance of any portion of the Work. 
"Termination Amount" shall have the meaning set forth in Section 16.1.5.
"Termination Expenses" shall have the meaning set forth in Section 16.2.2.1.
"USD, U.S. Dollars or $" shall mean lawful currency of the United States of America.
"Warranty Period" shall have the meaning set forth in Section 12.2.
"Work" shall mean all obligations, duties and responsibilities assigned to or undertaken by Contractor pursuant to this Agreement.
"Work Product" shall mean all tangible products of the Work, including the deliverables included in the Scope of Work.
[bookmark: __RefHeading___Toc506189426]ARTICLE 2
RELATIONSHIP OF CONSTRUCTION MANAGER, CONTRACTOR, SUBCONTRACTORS AND OTHERS
[bookmark: __RefHeading___Toc506189427]2.1	Status of Contractor	.  Contractor is an independent contractor and not Owner's or Construction Manager's agent or employee.
[bookmark: __RefHeading___Toc506189428]2.2	Subcontractors	.  Construction Manager acknowledges and agrees that Contractor may have portions of the Work performed by Subcontractors.  Contractor shall cause all Subcontractors to perform their work in conformity with this Agreement.  No contractual relationship shall exist between Construction Manager and any Subcontractor with respect to the Work, and no Subcontractor shall be deemed a third-party beneficiary of this Agreement.  Contractor shall be as fully responsible to Construction Manager for the acts and omissions of Subcontractors as it is for its own employees' acts or omissions.  Unless Construction Manager expressly agrees in writing to the contrary, Construction Manager shall not be obligated to pay or see to the payment of any Subcontractor.  Entry into any Subcontract shall not relieve Contractor of any of its obligations under this Agreement.  
[bookmark: __RefHeading___Toc506189429]2.3	Subcontract Provisions	.  Contractor shall ensure that all of its Subcontracts are in writing.  All Key Subcontracts shall provide that they are assignable to Construction Manager and to Lender (and each of their respective successors and assigns) upon Construction Manager's written request and without Subcontractor's further consent following termination of this Agreement, provided that any assignee assumes all of Contractor's obligations under such Key Subcontract accruing after the date of assignment.
[bookmark: __RefHeading___Toc506189430]2.4	Key Subcontracts	.  Construction Manager shall have the right of prior approval of Subcontractors for all items of Work listed in Exhibit L (the "Key Work"). Exhibit L also contains a list of potential Subcontractors which Contractor and Construction Manager have approved for Key Work.  In the event Contractor is considering selection of a Person not listed as an approved Subcontractor on Exhibit L for an item of Key Work, then Contractor shall notify Construction Manager of the proposed Subcontractor at the earliest practical point in the selection process and furnish to Construction Manager all information reasonably requested by Construction Manager, within ten (10) Business Days after Construction Manager's receipt of Contractor's notice, with respect to Contractor's selection criteria.  Contractor shall request, in writing, Construction Manager's consent for Contractor to enter into a Subcontract with a Person not named on Exhibit L as an approved Subcontractor for performance of an item of Key Work.  Construction Manager will respond to Contractor's request for its consent within ten (10) Business Days after receipt of the request and all information described above in this Section 2.4.  If Construction Manager fails to timely respond to Contractor's request, then Contractor shall have the right to execute the Subcontract with the proposed Subcontractor.  If Construction Manager has refused to consent to any proposed Subcontractor for Key Work, then Contractor shall not enter into a Subcontract with the proposed Subcontractor.
[bookmark: __RefHeading___Toc506189431]ARTICLE 3
CONTRACTOR'S RESPONSIBILITIES
[bookmark: __RefHeading___Toc506189432]3.1	Scope of Work	.
3.1.1	General Description of Work.  Contractor shall design a Facility so that such Facility would comply with the requirements set forth in this Agreement and all applicable Laws and Governmental Authorizations.  Contractor shall furnish, undertake, provide or cause to be provided, in a good and workmanlike manner, all services and personnel necessary to design the Facility in accordance with the published recommendations of the original Equipment manufacturers of Equipment anticipated to be incorporated into the Facility, Governmental Authorizations, applicable Laws, GIP, and the provisions of this Agreement. Where this Agreement describes the Scope of Work in general terms, but not in complete detail, it is understood and agreed that the Scope of Work includes any incidental work which can be reasonably inferred as required and necessary to design the Facility in accordance with this Agreement.  Scope of Work also includes completion of all items set forth on Exhibit B-1.  In the event of any conflict or inconsistency between the requirements of this Agreement and GIP, the requirements of this Agreement shall prevail.  Contractor shall design the Facility so that it can be operated by the number and type of operational personnel outlined in Exhibit B-1, Section _____.
3.1.2	Specific Responsibilities.  Without limiting the generality of Section 3.1.1 or any other provision of this Agreement and except as the following is limited by Article 4, Contractor shall prepare a conceptual design and the integrated detailed design of an entire Facility such that if constructed in accordance with such design and upon installation of the Equipment for which such Facility is designed, such Facility would conform to the Specifications and the Scope of Work and meet the requirements described in this Agreement.
3.1.3  Compliance with Permitting and Licensing Requirements.  Contractor shall comply with the permit/license requirements that apply to or affect Contractor's performance of the Work, if any.  Prior to the Notice to Proceed Effective Date, Construction Manager shall coordinate all communications from and to any permitting agency with jurisdiction over the Work; after the Notice to Proceed Effective Date, Contractor shall coordinate such communications.  The party with coordination responsibility shall promptly deliver to the other party communications from any such permitting agency and will give the other party an opportunity to review and comment on the coordinating party's proposed communications to any such permitting agency before submission to the permitting agency, to the extent such communications may impact the other party's performance.
[bookmark: __RefHeading___Toc506189433]3.2	Spare Parts	. NOT USED	
3.2.1	Special Tools.  NOT USED.
3.2.2	Operating Spare Parts.  NOT USED.
3.2.3	Failure During Start-Up.  NOT USED.
[bookmark: __RefHeading___Toc506189434]3.3	Compliance with Drawings and Review of Drawings and Documents	.
3.3.1	Submission by Contractor.  Contractor shall timely submit to Construction Manager complete copies of the Facility drawing and documents listed in Exhibit R-2.  Within thirty (30) days following the Notice to Proceed Effective Date, Contractor shall provide to Construction Manager a submittal schedule setting out the anticipated dates of issue for all such drawings and documents.
3.3.2	Review by Construction Manager.  Construction Manager shall notify Contractor of any comments or queries within fifteen (15) days of receiving any drawing or document listed in Exhibit R-2.  If Construction Manager fails to respond within the fifteen (15) day period, then such drawing or document shall be deemed to have been reviewed by Construction Manager and Construction Manager shall be deemed to have concurred without comment thereto.  Within ten (10) days following receipt of any comments or queries, Contractor shall amend the drawing or document or otherwise take account of or respond to Construction Manager's comments or queries and shall resubmit the drawing or document to Construction Manager for review.  Construction Manager shall notify Contractor of any comments or queries with respect to such a resubmitted drawing or document within seven (7) days of its receipt.  Within the method, manner or sequence of carrying out the Work, Contractor shall reasonably endeavor to implement Construction Manager's comments, unless such comments are inconsistent with the requirements of this Agreement. Construction Manager shall not review or comment on any drawing or document submitted for information except on the grounds that the drawing or document is not in accordance with the requirements of this Agreement, except that Construction Manager shall always be entitled to comment on or require a Change to any such drawing or document by directing a Change Order under Article 6.
3.3.3	Construction Manager's Right to Examine.  Construction Manager and its authorized representatives shall also have the right, at any time on reasonable notice, at the premises of Contractor or Subcontractor, to examine drawings or documents which have been or are being prepared by Contractor or any Subcontractor for the purposes of this Agreement. 
3.3.4	Compliance With Drawings.  NOT USED.
[bookmark: __RefHeading___Toc506189435]3.4	Contractor's Personnel and Labor Relations	.
3.4.1	Staff.  Contractor shall ensure that there are at all times sufficient suitably qualified and experienced personnel to supervise and perform the Work. 
3.4.2	Key Personnel.  Contractor shall appoint suitably qualified and experienced Persons acceptable to Construction Manager to fill the posts listed in Exhibit S.  Contractor shall maintain such posts in connection with the Work as long as reasonably necessary to fulfill Contractor's obligations under this Agreement and shall not remove or replace personnel holding such posts without Construction Manager's prior written approval, which approval shall not be unreasonably withheld or delayed.  Contractor shall submit the resumes of the Persons nominated to fill the positions listed on Exhibit S to Construction Manager for review, comment, or rejection prior to their appointment.  One post designated on Exhibit S shall have full authority to act on behalf of Contractor for all purposes in connection with this Agreement.  Contractor shall notify Construction Manager of the normal workplace(s) of the Person who holds such post and provide Construction Manager with a telephone number where such person can be reached twenty-four (24) hours a day, seven (7) days a week.  
3.4.3	Objection to Representative.  Construction Manager shall be entitled by notice to Contractor to object to any representative or Person listed on Exhibit S employed by Contractor in the execution of the Work who shall, in Construction Manager's reasonable opinion, be incompetent or negligent, or engaged in misconduct, and Contractor shall promptly remove or ensure the removal of such Person from the Work and appoint a suitable replacement.
3.4.4	Harmonious Labor Relations.  Contractor shall use all reasonable efforts in the employment of labor and Subcontractors (whether directly or indirectly employed) so as not to cause any delay in the performance of Contractor's obligations.  Contractor shall be responsible for all labor relations matters of its employees and those of its Subcontractors relating to the Work and shall use (and cause its Subcontractors to use) reasonable efforts to maintain harmony among their work forces.  Contractor shall use (and cause its Subcontractors to use) reasonable efforts and judgment as an experienced contractor to adopt and implement policies and practices designed to avoid work stoppages, slowdowns, disputes, and strikes.
3.4.5	Employment of Qualified Personnel.  Whenever required by Law or GIP, Contractor will employ licensed personnel to perform professional services in performance of the Work.
3.4.6	Project Labor Agreement.  NOT USED. 
3.4.7	Ground Lease.  NOT USED.
[bookmark: __RefHeading___Toc506189436]3.5	Governmental Authorization and Contractor Assistance	.  NOT USED. 
[bookmark: __RefHeading___Toc506189437]3.6	Control of the Work	.  Contractor shall be solely responsible for all means, methods, techniques, sequences, procedures, safety and security programs in connection with performance of the Work.
[bookmark: __RefHeading___Toc506189438]3.7	Cleanup; Non-Interference	.  NOT USED.
[bookmark: __RefHeading___Toc506189439]3.8	Safety and Emergencies	.
	3.8.1	Precautions.  Contractor shall be solely responsible for the safety of its operations and the operations of each Subcontractor.  
	3.8.2	Emergencies.  NOT USED. 
	3.8.3	Construction Manager Actions.  Whenever Contractor has not complied with its obligations set forth in Section 3.8.1, Construction Manager may take reasonable precautions, but the taking of such action by Construction Manager, or Construction Manager's failure to do so, shall not limit Contractor's liability or its obligations under this Agreement.  Contractor shall reimburse Construction Manager for the reasonable costs incurred by Construction Manager in taking such precautions.
	3.8.4	Intentionally Omitted.
3.8.5	Drug and Alcohol-Free Workplace.  The parties desire to provide a safe and productive work environment.  The parties believe that the use, possession and/or distribution of illegal/unauthorized drugs and alcohol presents a serious threat to the safety of employees, visitors and others at premises owned, leased, or occupied by Construction Manager.  Without in any way shifting responsibility for safety from Contractor to Construction Manager, Contractor's and Subcontractors' employees associated with the Work will comply with Construction Manager's drug and alcohol policies.  Failure of a Contractor's or Subcontractor's employees to agree and abide by such policies will be grounds for immediate removal from premises owned, leased, or occupied by Owner or Construction Manager, or from any location under Owner's or Construction Manager's control.
[bookmark: __RefHeading___Toc506189440]3.9	Financing Assistance	.  Contractor will make available to Construction Manager and Lender (and any consultants retained by Lender) information relating to the status of the Work, including but not limited to information relating to the design of the Facility, and such other matters as Construction Manager reasonably may request.  Contractor at its own cost shall furnish such usual and customary consents to assignment, certifications and representations and opinions of counsel, addressed to Construction Manager and Lender, as may be reasonably requested by Construction Manager or Lender.
[bookmark: __RefHeading___Toc506189441]3.10	Foreign Corrupt Practices Act	.  Contractor shall not act in violation of the U.S. Foreign Corrupt Practices Act; in particular, Contractor shall not make any payments, loans, or gifts, directly or indirectly, to or for the use or benefit of any official, employee, agency, or instrumentality of any government, political party, or candidate thereof, public international organization or any other Person, the payment of which would violate the laws of the United States of America, or the country or countries where the Work is performed, in whole or in part.  Contractor shall indemnify, defend, and hold harmless Construction Manager Indemnitees from and against any and all Losses attributable to any failure of Contractor or any Subcontractor to comply with this Section 3.10 in connection with the Work or this Agreement.
[bookmark: __RefHeading___Toc506189442]3.11	Compliance with Laws	.
3.11.1	Compliance and Indemnity.  In performing its obligations under this Agreement, Contractor shall, and shall cause its Subcontractors to, ascertain and comply with all applicable Laws.  Contractor shall indemnify, defend and hold harmless Construction Manager Indemnitees from and against any and all Losses attributable to any failure of Contractor or any Subcontractor to comply with such Laws in connection with the Work or this Agreement.
	3.11.2	Divergences from Law.  If Contractor becomes aware of any divergence between any applicable Law or Governmental Authorization and the Specifications, Scope of Work or any other provision of this Agreement, it shall immediately give Construction Manager written notice specifying the divergence and its proposed Change for remedying such divergence.  Following execution of an appropriate Change Order, which shall provide for any increase in Contract Price or Project Schedule only if such increase is due to a Change in Law, Contractor shall complete the Work in accordance with such Change Order.
	3.11.3	Changes in Law.  If and to the extent that any Change in Law requires modification or change in the Work or the schedule, manner or sequence of execution of the Work as described in the Specifications, such Change in Law shall be deemed to be a Change to which the provisions of Article 6 shall apply.  Each party shall notify the other as soon as it becomes aware of any Change in Law which may affect the Work, and shall provide the other party with information as required to enable the parties to comply with their obligations under this Agreement.
[bookmark: __RefHeading___Toc506189443]3.12	Books and Records	.  For informational purposes only, if Contractor's cost to complete the Work ever exceeds the Contract Price, then Contractor shall provide to Construction Manager, on a monthly basis from the time such costs exceed the Contract Price and thereafter through the term of this Agreement, a report setting forth all costs and expenses incurred by Contractor in excess of the costs in respect of the Work for the previous month, in sufficient detail that Construction Manager may accurately track total cost overruns. Solely for the purposes of this Section 3.12, Contractor shall keep and maintain one complete set of books of accounts and records in accordance with its standard cost accounting practices showing all payments, as well as all data supporting Changes, at Contractor's main office in __________ for at least ___ years after final payment to Contractor.  All  obligations of Contractor under this Section 3.12 shall terminate automatically upon any assignment of this Contract to any person not an Affiliate of Construction Manager or Owner.
[bookmark: __RefHeading___Toc506189444]3.13	Taxes and Fees	.
	3.13.1	The Contract Price includes and Contractor shall be responsible for those taxes, fees, levies or other governmental charges identified in Part I of Exhibit C-7. 
	3.13.2	If Contractor's failure to promptly pay any tax or fee for which Contractor is liable pursuant to this Section 3.13 imposes a burden on Construction Manager, then Construction Manager may pay such tax or fee and shall be entitled to immediately recover from Contractor the amount paid together with all expenses incurred in connection with the same or set off all such amounts against any sums owed by Construction Manager to Contractor.
	3.13.3	Within a reasonable period after a request therefor, Contractor shall provide Construction Manager with any information regarding quantities, descriptions, and costs of Equipment incorporated into the design of the Facility, which Construction Manager shall deem necessary in connection with tax matters, in sufficient detail and in such a format as Construction Manager reasonably may request.
3.14	Access and Inspections, Correction of Defects	.
	3.14.1	Right to Inspect.  Contractor shall provide (or cause its Subcontractors to provide) office space and facilities for _______ (__) Construction Manager's representatives, in the Contractor's facility, suitable for Construction Manager's needs during performance of the Work hereunder.  Construction Manager and its authorized representatives (including any Lender or a representative of any Lender) at Construction Manager's sole cost, shall  at all times have access to any place where Work is being performed to observe the Work.  Contractor shall make arrangements and provide for such access.  All such Persons shall have the right to be present during the performance of the Work.  Contractor shall provide any other information in its possession relating to the Work or this Agreement reasonably requested by Construction Manager or any of its authorized representatives including information necessary for Construction Manager's performance of risk analysis, environmental and other studies.  
	3.14.2	Correction of Defects.  Contractor, at its sole cost, shall promptly correct any part of the Work which is defective or not in accordance with this Agreement, regardless of the stage of its completion or the time or place of discovery of such errors and regardless of whether Construction Manager has previously accepted it through oversight or otherwise.  However, if any part of the Work is discovered to be defective or not in accordance with this Agreement during the Warranty Period, correction shall be governed by Article 12.
	3.14.3	Disclaimer.  No inspection or review by Construction Manager or its representatives shall constitute an approval, endorsement, or confirmation of any drawing, plan, specification, proposed Subcontractor or Work or an acknowledgment by Construction Manager or such other Person that drawing, plan, specification, proposed Subcontractor or Work satisfies the requirements of this Agreement; nor shall any such inspection or review relieve Contractor of any of its obligations to perform the Work so that the Work satisfies all the requirements of this Agreement.
	3.14.4	Tear-Out.  NOT USED. 
	3.14.5	Witness & Hold Points Proposal.  NOT USED. 
	3.14.6	Witness & Hold Points.  NOT USED. 
[bookmark: __RefHeading___Toc506189445]3.15	Security of  the Site; Storage and Related Matters	.  NOT USED. 
[bookmark: __RefHeading___Toc506189446]3.16	Cooperation and Non-interference	.  NOT USED. 
3.17	No Liens	  NOT USED.
	3.17.1	Creation of Liens.  NOT USED. 
	3.17.2	Intentionally Omitted.
	3.17.3	Discharge of Liens.  NOT USED. 
	3.17.4	No Waiver of Contractor Rights.  NOT USED.
[bookmark: __RefHeading___Toc506189447]3.18	Hazardous Substances, Endangered Species, Archaeological Discoveries and Ground Risk	.
	3.18.1	Existing.  NOT USED.
	3.18.2	Hazardous Substances Control.  NOT USED.
	3.18.3	Site Conditions.  The Facility design will be consistent with prudent geotechnical engineering practices based on the assumptions listed in Exhibit B-1 as to geotechnical and subsurface conditions and endangered or protected animal and plant species.  
	3.18.4	Hazcomm Procedure.  Contractor is solely responsible for the health and safety of its employees. Contractor shall comply with all applicable occupational health and safety requirements.  
	3.18.5	No Disclosure.  Contractor will not make any public statement nor communicate with any third party (other than a Subcontractor or consultant to the extent such disclosure is reasonably required for Contractor to perform its obligations under this Agreement) regarding the Work or this Agreement, except to the extent required by Law (and in that event Contractor shall notify Construction Manager prior to disclosure so that Construction Manager may make any disclosure required of itself).  
[bookmark: __RefHeading___Toc506189448]3.19	Traffic and Special Loads.	  NOT USED.
[bookmark: __RefHeading___Toc506189449]3.20	Waterborne Traffic	.  NOT USED.  
[bookmark: __RefHeading___Toc506189450]3.21	Quality Assurance	.  NOT USED.  
[bookmark: __RefHeading___Toc506189451]3.22	Equipment Packing and Insurance Surveyor	.  NOT USED. 
[bookmark: __RefHeading___Toc506189452]ARTICLE 4
CONSTRUCTION MANAGER'S RESPONSIBILITIES
[bookmark: __RefHeading___Toc506189453]4.1	Construction Manager's Scope of Work for Utilities and Interconnections	.  NOT USED.  
[bookmark: __RefHeading___Toc506189454]4.2	Payment	.  Construction Manager shall timely pay the Contract Price and all other sums, if any, required to be paid by it to Contractor pursuant to the terms of this Agreement, in each case in accordance with the provisions of Article 7.
[bookmark: __RefHeading___Toc506189455]4.3	Access to Site and Rights of Way	.  NOT USED. 
[bookmark: __RefHeading___Toc506189456]4.4	Governmental Authorizations	.  Construction Manager shall obtain in a timely manner the Governmental Authorizations listed in Exhibit K for which it is designated as responsible.  Construction Manager shall promptly deliver to Contractor copies of all such Governmental Authorizations.  Construction Manager shall give all notices and pay all fees required to be given or paid to any Governmental Authority in relation to the Governmental Authorizations which are Construction Manager's responsibility.  Construction Manager shall use reasonable efforts (including, but not limited to, providing documents and information requested by Contractor) to assist Contractor in its efforts to obtain the Governmental Authorizations for which Contractor is designated as responsible under this Agreement.
[bookmark: __RefHeading___Toc506189457]4.5	Operating Personnel	. NOT USED.
	4.5.1	Qualified Personnel for Training.  NOT USED.  
	4.5.2	Operators.  NOT USED.  
4.6	Construction Manager's Representative(s) 	.  On or before the Notice to Proceed Effective Date, Construction Manager shall designate one or more representatives (the "Construction Manager's Representative"), who shall be authorized to act on behalf of Construction Manager, with whom Contractor may consult at all reasonable times, and whose instructions, approvals, requests and decisions shall be binding upon Construction Manager as to all matters pertaining to this Agreement and the performance of Construction Manager's obligations under this Agreement.  Upon execution of this Agreement, Construction Manager shall inform Contractor in writing of Construction Manager's officer who shall have authority to agree to a Change Order, to amend this Agreement and deal with all matters outside the authority of the Construction Manager's Representative.  Construction Manager may change such authorized personnel at any time by written notice to Contractor.  Construction Manager may change Construction Manager's Representative, or authorized personnel, at any time by written notice to Construction Manager and Contractor. 
[bookmark: __RefHeading___Toc506189458]4.7	Divergences from Law	.  If Construction Manager becomes aware of any divergence between any applicable Law or Governmental Authorization and the Specifications, Scope of Work, or any other provision of this Agreement, it shall give Contractor written notice specifying the divergence.
[bookmark: __RefHeading___Toc506189459]4.8	Foreign Corrupt Practices Act	.  Construction Manager shall not act in violation of the U.S. Foreign Corrupt Practices Act; in particular, Construction Manager shall not make any payments, loans, or gifts, directly or indirectly, to or for the use or benefit of any official, employee, agency, or instrumentality of any government, political party, or candidate thereof, any international public organization or any other Person, the payment of which would violate the laws of the United States of America, or the country or countries where the Work is performed, in whole or in part.  Construction Manager shall indemnify, defend and hold harmless Contractor and its Subcontractors from and against any and all Losses attributable to Construction Manager's failure to comply with this Section 4.8 in connection with the Work or this Agreement.
[bookmark: __RefHeading___Toc506189460]4.9	Compliance with Law	.  In performing its obligations under this Agreement, Construction Manager shall ascertain and comply with all applicable Laws.  Construction Manager shall indemnify, defend and hold harmless Contractor and its Subcontractors from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses and costs, attributable to Construction Manager's gross negligence and willful misconduct in failing to comply with such Laws in connection with performance of Construction Manager's obligations under this Agreement.
[bookmark: __RefHeading___Toc506189461]4.10	Taxes and Duties	.  NOT USED. 
[bookmark: __RefHeading___Toc506189462]ARTICLE 5
COMMENCEMENT OF WORK
[bookmark: __RefHeading___Toc506189463]5.1	Commencement of Work	.
	5.1.1	Notice to Proceed.  Construction Manager may issue a written notice to proceed (the "Notice to Proceed") to Contractor at any time after the signing of this Agreement , so long as the following has occurred:
5.1.1.1	NOT USED.
5.1.1.2	NOT USED;
5.1.1.3	NOT USED,
5.1.1.4	NOT USED. 
5.1.1.4	NOT USED. 
5.1.1.5	The Governmental Authorizations to be obtained by Owner under Exhibit K, to the extent required prior to performance of the Work, have been obtained.
	The date the Notice to Proceed is issued is the "Notice to Proceed Effective Date."  Prior to the Notice to Proceed Effective Date, and Construction Manager may issue a written preliminary notice to proceed (the "Preliminary Notice to Proceed") authorizing Contractor to proceed with a portion of the Scope of Work on mutually acceptable terms, including without limitation a time period for issuance of the Notice to Proceed.  Contractor shall commence such portion of the Scope of Work upon receipt of the Preliminary Notice to Proceed and shall thereafter proceed continuously and diligently to perform such Work.  
	5.1.2	Commitments.  Construction Manager shall have no commitment to compensate Contractor for the performance of Work under this Agreement or related to the Facility until Construction Manager has given the Preliminary Notice to Proceed.  If Construction Manager cancels this Agreement in accordance with Section 16.2 prior to giving Preliminary Notice to Proceed, if any, or the Notice to Proceed, Construction Manager shall not be liable for any cancellation fees or any other compensation whatsoever.
[bookmark: __RefHeading___Toc506189464]5.2	Project Schedule	.
	5.2.1	Preparation.  Within thirty (30) days following the Notice to Proceed Effective Date, Contractor shall prepare and submit to Construction Manager a detailed schedule for performance of the Work (the "Project Schedule"), consistent with the Scope of Work.
	5.2.2	Revision and Updating.  Contractor shall promptly inform Construction Manager of any proposed material change affecting the critical path in the Project Schedule, and shall furnish Construction Manager with a revised schedule and narrative.  The Project Schedule and narrative shall be kept up‑to‑date, taking into account the actual progress of the Work and shall be revised, if necessary, and included with the progress report required by Section 5.3.
[bookmark: __RefHeading___Toc506189465]5.3	Progress Reports and Consultation	.
5.3.1	Progress Reports.  Contractor shall submit to Construction Manager, by the sixteenth (16th) day of each month, a written progress report (in form reasonably satisfactory to Construction Manager) that shall include, at a minimum, a description of the progress of the Work, a comparison of the actual schedule of the Work with the Project Schedule, an evaluation of problems and deficiencies and a description of any planned corrective action with respect thereto, and the status of obtaining or satisfying any Governmental Authorizations.  The monthly progress report shall be delivered to Construction Manager's Representative.  If Construction Manager so directs, Contractor also shall conduct appropriate review meetings at mutually agreeable locations with representatives of Construction Manager to review the status of the Work.  Contractor shall promptly notify Construction Manager in writing at any time if Contractor has reason to believe that there will be a material deviation in the Project Schedule.  Contractor will specify in said notice any corrective action planned to be taken by Contractor.
5.3.2	Additional Reports.  Should any material problem, emergency, strike, injury, work stoppage, or legal problem be anticipated, or any unanticipated event occur which might adversely affect Contractor's ability to perform its obligations hereunder in a timely manner, in addition to all other reports required, Contractor shall promptly prepare a written significant event report detailing all available information and steps being taken to correct such problem or event.  Contractor shall deliver the significant event report to Construction Manager as soon as reasonably practicable.  Construction Manager at any time may request a significant event report with respect to any event that Construction Manager reasonably regards as significant.
5.3.3	Project Controls.  NOT USED.
[bookmark: __RefHeading___Toc506189466]ARTICLE 6
CHANGES
[bookmark: __RefHeading___Toc506189467]6.1	Change Orders	.  Except as set forth in Section 6.6, no Change shall be made except in accordance with a duly issued Change Order executed in writing by Construction Manager and Contractor or as determined in any dispute resolution in accordance with Article 19.  All Change Orders shall contain full particulars of the Changes, and any adjustments of the Contract Price, Project Schedule, Guaranteed Completion Date and any other modification to this Agreement.
[bookmark: __RefHeading___Toc506189468]6.2	Construction Manager Directed Changes	.  Construction Manager, at any time, by written notice to Contractor, may direct Changes in the Work consisting of additions, deletions, modifications, substitutions, or other Changes within the general scope of this Agreement.   Such Changes include without limitation costs Contractor incurs as a result of Construction Manager's request that Contractor price out a proposed Change, even if Construction Manager ultimately decides not to implement the proposed Change.
[bookmark: __RefHeading___Toc506189469]6.3	Contractor Changes	.  Contractor may and in certain circumstances must, by written notice, request a Change.  Within fifteen (15) Business Days after receipt of Contractor's request and any supporting documentation reasonably requested by Construction Manager, Construction Manager will notify Contractor of its acceptance or rejection of such request.  Upon Construction Manager's approval of such request and agreement on the terms of an associated Change Order, Contractor may proceed with implementation of such Change.  If Construction Manager elects not to proceed with any Change requested by Contractor resulting from a Change in Law, then Contractor shall have no liability under this Agreement for the consequences of such election not to proceed with such Change.  If Construction Manager elects not to proceed with any Change requested by Contractor otherwise than resulting from a Change in Law, then Contractor shall continue to perform its obligations under this Agreement without the Change that it had requested and shall not be entitled to any relief or exclusion from liability arising from Construction Manager's election not to proceed with such Change.
[bookmark: __RefHeading___Toc506189470]6.4	Definition of Change	.  A Change may result only from Construction Manager directed changes under Section 6.2, Contractor requested changes agreed to by Construction Manager under Section 6.3, Construction Manager Delay, Force Majeure, Change in Law, or suspension of the Work under Section 16.4.
[bookmark: __RefHeading___Toc506189471]6.5	Adjustments to Agreement	.  If any Change causes an increase or decrease in the cost of or time required for performance of this Agreement by Contractor or otherwise affects any provision of this Agreement and either party to this Agreement is entitled to an adjustment as a result of such Change, then an adjustment will be made to the Contract Price, Project Schedule, Guaranteed Completion Date or any other provisions of this Agreement which are affected by such Change.  When Contractor is notified of or becomes aware of a Change, Contractor shall promptly prepare and submit to Construction Manager an estimate of the increase or decrease, if any, in the cost and time required to complete the Work, together with an explanation of the basis for such estimate, and shall inform Construction Manager whether, in Contractor's opinion, such Change should result in an adjustment under this Agreement, specifying the relevant provision of this Agreement.  The explanation of the basis for a cost Change shall include, as appropriate, relevant cost information regarding the portion of the original cost estimate that is affected by the Change.  If Contractor and Construction Manager fail to agree on Contractor's entitlement to an adjustment or the nature of such adjustment, then the provisions of Article 19 shall be invoked to resolve the dispute.
[bookmark: __RefHeading___Toc506189472]6.6	Performance of Changes	.  If the parties are unable to agree on the adjustments applicable to a Change, then Contractor shall, if directed by Construction Manager, nevertheless proceed to perform such Change.
[bookmark: __RefHeading___Toc506189473]6.7	Other Provisions Unaffected	.  Except to the extent a Change specifically amends one or more provisions hereof, all provisions of this Agreement shall apply to all Changes, and no Change shall be implied as a result of any other Change.
[bookmark: __RefHeading___Toc506189474]6.8	Change in Law or Construction Manager Delay	.
	6.8.1	Notice to Construction Manager.  Contractor shall give timely notice to Construction Manager of any event or circumstance that Contractor believes is or might become an Construction Manager Delay or Change in Law, which notice shall include the information required with respect to the associated Change that is required to be provided by Contractor under Section 6.5.  Such notice shall be issued promptly but in no event later than within ten (10) days following actual knowledge of such condition by Contractor.  If it is impracticable to specify the adjustments that Contractor will claim, then Contractor shall provide Construction Manager with periodic supplemental notices during the period the event or circumstance continues to keep Construction Manager informed of any change, development, progress or other relevant information concerning the event or circumstance.
	6.8.2	Mitigation of Event.  Contractor shall use reasonable efforts to remove or mitigate the effects of any Construction Manager Delay or Change in Law.  Contractor also shall use reasonable efforts to minimize the delay caused thereby with Construction Manager's approval as set forth in a Change Order issued with respect thereto. 
[bookmark: __RefHeading___Toc506189475]ARTICLE 7
CONTRACT PRICE; PAYMENTS TO CONTRACTOR
[bookmark: __RefHeading___Toc506189476]7.1	Contract Price	.
	7.1.1	General.  Contractor agrees to perform the Work for no more than the Contract Price.  The Contract Price is not subject to change except in accordance with this Agreement.
	7.1.2	Contract Price.  NOT USED. 
[bookmark: __RefHeading___Toc506189477]7.2	Payment of Contract Price	.
	7.2.1	Payment Schedule.  Upon completion by Contractor of the milestones set forth in Exhibit C-1 in accordance with the terms of this Agreement, the Contract Price shall be paid to Contractor according to the progress payment schedule set forth in Exhibit C-1.
	7.2.2	Monthly Invoices.  On or before the Notice to Proceed Effective Date, and thereafter on or before the tenth (10th) day of each month during the performance of the Work, Contractor shall furnish to Construction Manager a detailed invoice in the form of Exhibit C-5 (an "Invoice") for the period ending on the last day of the month preceding such month, setting forth the portion of the Contract Price payable in respect of milestones completed in such period or month, as the case may be, and such supporting documentation and additional data as Construction Manager may reasonably require to substantiate Contractor's right to payment under this Section 7.2.
In connection with each Invoice, Contractor shall provide to Construction Manager and such other persons as Construction Manager may designate a certificate to the effect that:
(a)	the Work is progressing in accordance with the Project Schedule except as agreed by Construction Manager in connection with any prior Invoice or as set forth in such certificate;
(b)	the quality of all Work described in the Invoice is in accordance with the terms of this Agreement;
(c)	Contractor is entitled to payment of the amount invoiced; 
(d)	Contractor has paid all Subcontractors for work previously invoiced in accordance with Law, the applicable Subcontract and this Agreement (other than amounts Contractor is contesting, as to which Contractor shall not request payment from Construction Manager); and
(e)	each of the representations and warranties made by Contractor in Article 15 of this Agreement was true and correct when made and remains true and correct on the date of such Invoice.
Contractor also shall supply such other information as reasonably required by Construction Manager or any Lender.
	7.2.3	Monthly Payments.  After Construction Manager has issued the Notice to Proceed, Construction Manager shall pay to Contractor within thirty (30) days following the date Construction Manager receives each invoice under Section 7.2.2 the full undisputed amount specified in such invoice.  All payments made by Construction Manager to Contractor hereunder shall be made by wire transfer of immediately available funds to the account of Contractor designated by written notice to Construction Manager.
	7.2.4	Retainage.  NOT USED.  
	7.2.5	Final Payment.  NOT USED. 
[bookmark: __RefHeading___Toc506189478]7.3	Payments Not Waiver or Acceptance of Work	.  No payment made by Construction Manager under this Agreement shall constitute a waiver of any claim or right Construction Manager may have at that time or thereafter, including claims regarding unsettled liens, warranty rights and indemnification obligations of Contractor.  No payment made by Construction Manager under this Agreement shall be considered or deemed to represent that Construction Manager has inspected the Work or checked the quality or quantity of the Work or that Construction Manager knows or has ascertained how or for what purpose Contractor has used sums previously paid, and shall not be deemed or construed as an approval or acceptance of any Work or as a waiver of any claim or right Construction Manager may have.  All payments shall be subject to correction or adjustment in subsequent progress reviews and payments.
[bookmark: __RefHeading___Toc506189479]7.4	Payments Withheld	.  
Construction Manager may withhold payment on an Invoice or a portion thereof in an amount and to such extent as may be reasonably necessary, subject to the dispute resolution provisions of Article 19 (including if necessary Fast Track Arbitration under Section 19.2) to protect Construction Manager from loss because of:
(a)	Work that is not in conformance with this Agreement and has not been remedied under Section 3.14.2 or the warranty provisions of Article 12;
(b)	third party suits, stop notices or liens for which Contractor is responsible under this Agreement, whether directly or pursuant to any indemnification obligation hereunder, made on or filed against any Construction Manager Indemnitee or with respect to the Work, or any portion thereof, and not cleared by Contractor by payment, letter of credit, deposit or otherwise to Construction Manager's reasonable satisfaction within ten (10) days after filing or receipt by Construction Manager, whichever is earlier, even if Contractor is contesting the amount due;
(c)	NOT USED;
(d)	Contractor's failure to pay Subcontractors, except to the extent Contractor is contesting the amount due;
(e)	Contractor's failure to submit proper Invoices with all required attachments and supporting documentation; or
(f)	Contractor's failure to comply with any material provision of this Agreement.
[bookmark: __RefHeading___Toc506189480]7.5	Payment of Subcontractors	.  Contractor shall promptly pay, in accordance with the terms and conditions set forth in the respective Subcontract, each Subcontractor the amount to which said Subcontractor is entitled.  Contractor, by an appropriate agreement with each Subcontractor, shall require each Subcontractor to make timely payments to its employees, suppliers, and subcontractors in a similar manner.
[bookmark: __RefHeading___Toc506189481]7.6	Waiver of Liens	.  NOT USED.
[bookmark: __RefHeading___Toc506189482]7.7	Interest and Disputed Invoices	.  Amounts not paid by either party to the other when due under any provision of this Agreement, including the provisions of this Article 7, shall bear interest from the date payment was originally due to and including the actual date of payment at the Default Rate.  If there is any dispute about any amount invoiced by Contractor, the amount not in dispute shall be promptly paid and any disputed amount which is ultimately determined to have been payable shall be paid with interest at the Default Rate from the date the item was payable to and including the actual date of payment.
[bookmark: __RefHeading___Toc506189483]ARTICLE 8
TITLE AND RISK OF LOSS
[bookmark: __RefHeading___Toc506189484]8.1	Title	.
	8.1.1	Warranty of Title.  Contractor warrants good title to all Work and warrants and guarantees that title to the Work Products required to be delivered to Construction Manager hereunder, when it passes to and vests in Owner as described in this Section 8.1, will be free and clear of any and all liens, claims, charges, security interests, encumbrances, and rights of other Persons arising as a result of any actions or failure to act of Contractor, its Subcontractors, or their employees or representatives.
	8.1.2	Title to Work. No Work  will be performed and sourced outside of the United States.  Except as provided in Section 8.1.3, title to all  Work Product required to be delivered to Construction Manager hereunder will pass to Owner upon the earlier to occur of the date delivery of such Work Product to Construction Manager or the date Construction Manager actually paid for the same.  Notwithstanding the timing of passage of title, Contractor and its Subcontractors providing Work Product under this Agreement shall clearly mark all Work Product in progress as being prepared for this Agreement so as to distinguish such material from material in preparation under other agreements or for other facilities or projects.
	8.1.3	Title to Drawings.  Title to drawings, designs, plans, specifications, and like materials specifically prepared as part of the Work will remain with Contractor.  Contractor grants to Owner a perpetual, irrevocable, non-exclusive, transferable, royalty-free license to use and reproduce Contractor and Subcontractor drawings, designs, plans, specifications, and other design documentation necessary or useful for the purposes of constructing, operating, maintaining, rebuilding, repairing, altering and expanding a Facility.  Owner shall have the right to assign such license in any manner desired including assignment to any Lender in connection with granting a security interest in a Facility, to a purchaser of a Facility or to any subsequent assignee of the same.  Owner may retain the necessary number of copies of all such documents for the purposes allowed by the license.
[bookmark: __RefHeading___Toc506189485]8.2	Risk of Loss	.  Notwithstanding passage of title as provided in Section 8.1, Contractor shall bear the risk of loss of and damage to, and shall be obligated to duplicate and replace all or any portion of the Work which is lost, damaged or destroyed.
	8.2.1	Prior to Substantial Completion.  NOT USED. 
	8.2.2	After Substantial Completion.  NOT USED. 
	8.2.3	Release of Insurance Proceeds.  NOT USED. 
[bookmark: __RefHeading___Toc506189486]8.3	Use by Construction Manager	. NOT USED 
ARTICLE 9
INSURANCE
[bookmark: __RefHeading___Toc506189487]9.1	Contractor's Insurance	.  NOT USED
	9.1.1	Required Coverages.  NOT USED . 
	9.1.2	Requirements of Contractor's Insurance.  NOT USED. 
	9.1.3	Payment of Deductibles.  NOT USED. 
[bookmark: __RefHeading___Toc506189488]9.2	Construction Manager's Insurance	.NOT USED
	9.2.1	Required Coverage.  NOT USED. 
	9.2.2	Requirements of Construction Manager's Insurance.  NOT USED.
	9.2.3	Payment of Deductibles.  NOT USED.
[bookmark: __RefHeading___Toc506189489]9.3	Certificates and Cancellations	. NOT USED
	9.3.1	Contractor Certificates.  NOT USED. 
	9.3.2	Construction Manager Certificates.  NOT USED.
	9.3.3	Notice of Cancellation.  NOT USED.
[bookmark: __RefHeading___Toc506189490]9.4	Failure to Pay	. NOT USED.
[bookmark: __RefHeading___Toc506189491]9.5	Miscellaneous	. NOT USED
	9.5.1	Non-waiver.  NOT USED. 
	9.5.2	Right to Insure.  NOT USED. 
	9.5.3	Subcontractor Insurance.  NOT USED. 
	9.5.4	Compliance with Insurance.  NOT USED. 
9.5.5	Insurance Surveyor.	NOT USED.
[bookmark: __RefHeading___Toc506189492]ARTICLE 10
DOCUMENTATION
[bookmark: __RefHeading___Toc506189493]10.1	Delivery of Job Books	. NOT USED.
10.2	Facilities Manual	.  Prior the Notice to Proceed Effective Date, the parties shall agree upon an execution plan for the Work, which shall include the following:
Organizational details
Administrative procedures for execution of the Work
Description of report contents
List of Key Subcontractors
Safety regulations
Safety Manuals
Quality Assurance/Quality Control policies
[bookmark: __RefHeading___Toc506189495]10.3	Machine Readable Information	.  Where any of the information to be provided by Contractor to Construction Manager under this Article 10 is produced on computer or is otherwise available in magnetic, optical, or other digital machine readable form, Contractor shall provide to Construction Manager a machine readable copy of such information as well as a hard copy of such information.  However, because of the possibility that information and data delivered in machine readable form may be altered, whether inadvertently or otherwise, and the automated conversion of information and data from the system and format used by Contractor to an alternate system or format cannot be accomplished without the possibility of anomalies and errors, Construction Manager shall use such information in machine readable form at its sole risk, and Contractor shall bear no liability for such use.  Contractor shall retain hard copy originals of all documentation delivered to Construction Manager in machine readable form, which originals shall be referred to and shall govern in the event of any inconsistency between the two.
[bookmark: __RefHeading___Toc506189496]10.4	QA/QC Shop and Site Records	.  NOT USED
	10.4.1	Site QA/QC Records.  NOT USED.
	10.4.2	One Documentation Set.  NOT USED.
10.5	Drawings	.  NOT USED. 
[bookmark: __RefHeading___Toc506189497]10.6	Document Submittals	.  .  Construction Manager's review of any drawing or document hereunder shall not be construed as constituting approval of Contractor's Work, nor shall Construction Manager's failure to review or failure to comment be construed as approval or disapproval. Contractor at all times shall retain responsibility for Work that meets the requirements of this Agreement, regardless of whether Construction Manager has reviewed Contractor's drawings or documents.
[bookmark: __RefHeading___Toc506189498]ARTICLE 11
COMPLETION
[bookmark: __RefHeading___Toc506189499]11.1	Notices	. NOT USED. 
	11.1.1	Mechanical Completion.  NOT USED. 
	11.1.2	Functional Testing.  NOT USED. 
[bookmark: __RefHeading___Toc506189500]11.2	Substantial Completion Certificates	. NOT USED.
[bookmark: __RefHeading___Toc506189501]11.3	Final Completion	.  NOT USED.
[bookmark: __RefHeading___Toc506189502]11.4	Construction Manager Acceptance of Completion Certificates	.  NOT USED.
[bookmark: __RefHeading___Toc506189503]11.5	Punchlist	 NOT USED.
	11.5.1	Punchlist Preparation.  NOT USED. 
	11.5.2	Punchlist Withholding.  NOT USED. 
	11.5.3	Correction of Punchlist Items.  NOT USED. 
	11.5.4	Construction Manager's Option to Accept Nonconforming or Defective Work.  NOT USED. 
[bookmark: __RefHeading___Toc506189504]11.6	Right of Waiver	. NOT USED. 
[bookmark: __RefHeading___Toc506189505]11.7	Long-Term Obligations	. NOT USED. 
ARTICLE 12
WARRANTY
[bookmark: __RefHeading___Toc506189506]12.1	General Warranty	. Contractor represents and warrants that it is and will be at all times fully qualified and capable of performing the Work in accordance with the terms of this Agreement.  Contractor warrants that all services provided and procedures followed by Contractor hereunder shall be in accordance with the GIP and all requirements of this Agreement.  Contractor warrants that the Facility design will meet the requirements of the Specifications and other terms of this Agreement, so that a Facility, if so constructed, would be capable of operating in accordance with the technical requirements of the Specifications and GIP. 
[bookmark: __RefHeading___Toc506189507]12.2	Warranty Period	. The warranty set forth in Section 12.1 shall extend for a period (the "Warranty Period") of twelve (12) months following the completion date of the Work in accordance with this Agreement (the "Warranty Period") .  The Warranty Period with respect to any Work that is  replaced, modified, or otherwise altered or corrected after  the commencement of the Warranty Period shall extend for twelve (12) months from the date of completion of such repair, replacement, modification, correction, or alteration, provided that in no event shall the Warranty Period extend beyond twenty‑four (24) months from its commencement.  
[bookmark: __RefHeading___Toc506189508]12.3	Remedy	. Construction Manager shall promptly give notice to Contractor of the discovery during the Warranty Period of any breach of Contractor's warranties under Section 12.1.  Construction Manager's failure to give prompt notice shall not impair Contractor's obligations with respect to the warranty; provided, however that if the cost of completing the replacement, modification, alteration or correction of the Work is increased because of Construction Manager's failure to give timely notice, then Construction Manager shall be liable for the amount of the cost increase caused by Construction Manager's Delay.  Contractor, on an expedited basis if so requested by Construction Manager, shall correct or replace the applicable Work  at no cost to Construction Manager.  Promptly after Contractor's receipt of such notice, Contractor and Construction Manager shall agree upon a schedule for Contractor's performance of its warranty obligations which will allow Contractor to complete the work within a reasonable period of time.  Any change to the Work that would alter the Scope of Work or the Specifications may be made only with Construction Manager's prior written approval in accordance with the terms of Article 6.  If, after notification of such defect, Contractor unreasonably delays in commencing, continuing, or completing the remedying of such defect in accordance with the agreed schedule, then Construction Manager may correct such defect.  Contractor shall be liable for all reasonable costs and expenses incurred by Construction Manager in connection with such replacement, modification, alteration or correction and shall immediately pay to Construction Manager an amount equal to such costs and expenses upon receipt of invoices from Construction Manager; furthermore, the Warranty Period shall be extended under Section 12.2 as though Contractor had made the replacement, modification, alteration or correction. 
[bookmark: __RefHeading___Toc506189509]12.4	Subcontractor Warranties	. Contractor shall use reasonable efforts to obtain standard vendor warranties for the benefit of Contractor, Construction Manager and Owner for all Work with warranty periods equal to or longer than the Warranty Period.  If such warranties extend beyond the Warranty Period, then they shall be transferred to Owner or Construction Manager at the end of the Warranty Period, together with an assignment to Owner or Construction Manager, or other acceptable provision for Owner or Construction Manager enforcement, or Contractor enforcement on behalf of Owner or Construction Manager, of any security, bond or other performance guarantee with respect to such warranties.  Contractor shall act as liaison for Owner or Construction Manager with such vendors in prosecuting any warranty claims.
[bookmark: __RefHeading___Toc506189510]12.5	Warranty Exclusions	. NOT USED. 
[bookmark: __RefHeading___Toc506189511]12.6	No Implied Warranties	. THE EXPRESS WARRANTIES SET FORTH IN THIS AGREEMENT ARE EXCLUSIVE AND NO OTHER WARRANTIES OF ANY KIND, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR IMPLIED (INCLUDING WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY AND IMPLIED WARRANTIES OF CUSTOM OR USAGE) SHALL APPLY.
12.7	Post Repair Testing	. NOT USED. 
[bookmark: __RefHeading___Toc506189512]ARTICLE 13
SCHEDULE GUARANTEES
[bookmark: __RefHeading___Toc506189513]13.1	Guarantee of Timely Completion	.  Contractor shall administer and perform the Work in accordance with the Project Schedule and guarantees that the Work shall be completed and all of the Work Product delivered to Construction Manager in accordance therewith (such final scheduled delivery date being hereinafter defined as the "Guaranteed Completion Date").  Time is of the essence in this Agreement with respect to the Guaranteed Completion Date.  If progress on the Work is significantly delayed other than as a result of Changes (subject to Section 6.5), Force Majeure or Construction Manager Delays, Contractor shall take reasonable actions, including without limitation working overtime, weekends, or holidays, or adding additional personnel at no cost to Construction Manager, to cause the Work to be completed and all of the Work Product to be delivered to the Construction Manager by the Guaranteed Completion Date.
[bookmark: __RefHeading___Toc506189514]13.2	Compliance	.  Contractor shall design a Facility that if  constructed in accordance with such design would meet and perform in accordance with the Specifications.
[bookmark: __RefHeading___Toc506189515]13.3	Delay Liquidated Damages	.   NOT USED
13.4	Performance Guarantees and Liquidated Damages	.  NOT USED
	13.4.1  Performance Guarantees.  NOT USED.
	13.4.2  Performance Liquidated Damages.  NOT USED.
	13.4.3  Payment of Performance Liquidated Damages.  NOT USED.
[bookmark: __RefHeading___Toc506189516]13.5	Performance Tests	.  NOT USED. 
[bookmark: __RefHeading___Toc506189517]ARTICLE 14
LIMITATION OF LIABILITY
[bookmark: __RefHeading___Toc506189518]14.1	Maximum Liability	.  Contractor's maximum aggregate limit of liability for its performance or non‑performance under this Agreement, which limit includes but is not limited to tort (including negligence and strict liability) and breach of contract (including any breach resulting in termination), is one hundred percent (100%) of the Contract Price. 
	The foregoing limitation of liability shall not apply to Contractor's liability for breach of its obligations under Article 8 (Title) and Article 18 (Indemnities), nor to the gross negligence or willful misconduct of Contractor or its Subcontractors.  
[bookmark: __RefHeading___Toc506189519]14.2	Consequential Damages	.  Contractor hereby waives with respect to Construction Manager Indemnitees, and Construction Manager waives with respect to Contractor (and Contractor's Subcontractor's) any right to, damages that constitute incidental, special, indirect, exemplary or consequential damages ("Special Damages") arising from any breach or default under this Agreement, except to the extent such damages are included within the payments expressly required to be made under Section 16.2. The foregoing waiver shall apply whether liability is asserted, either individually or jointly and irrespective of whether alleged to be as a result of breach of contract, breach of warranty, tort, (including negligence), strict liability, or any other legal theory, and whether arising before or after the expiration or termination of this Agreement. 
[bookmark: __RefHeading___Toc506189520]14.3	Releases Valid in All Events	. Except as otherwise set forth herein, RELEASES, DISCLAIMERS AND LIMITATIONS ON LIABILITY EXPRESSED HEREIN SHALL APPLY EVEN IN THE EVENT OF THE NEGLIGENCE, STRICT LIABILITY, DEFAULT, OR BREACH OF CONTRACT OF THE PARTY WHOSE LIABILITY IS RELEASED, DISCLAIMED, OR LIMITED.
[bookmark: __RefHeading___Toc506189521]14.4	Liquidated Damages Not Penalty	. NOT USED
[bookmark: __RefHeading___Toc506189522]ARTICLE 15
REPRESENTATIONS OF CONTRACTOR AND CONSTRUCTION MANAGER
[bookmark: __RefHeading___Toc506189523]15.1	Contractor Representations	. Contractor represents and warrants that:
	15.1.1	Corporate Standing.  It is a [corporation] duly organized, validly existing, and in good standing under the laws of the state of its formation, qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business.
	15.1.2	No Violation of law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would affect performance of any of its obligations under this Agreement.  There are no legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority now pending or (to Contractor's knowledge) threatened against it which, if adversely determined, could reasonably be expected to have a material adverse effect on its financial condition, operations, prospects, or business as whole, or ability to perform its obligations under this Agreement.
	15.1.3	Governmental Authorizations.  It is (or will be prior to performing any Work) the holder of all Governmental Authorizations required to permit it to enter into and perform its obligations under this Agreement.
	15.1.4	No Breach.  The execution, delivery or performance of this Agreement will not conflict with or result in a breach of, or require any consent under, its charter or bylaws, any applicable Law or any agreement or instrument to which it is a party or by which it is bound or to which it or any of its respective assets are subject, or constitute a default under any such agreement or instrument.
	15.1.5	Enforceability.  It has all necessary power and authority to execute, deliver and perform this Agreement.  This Agreement has been duly and validly executed and delivered by it and constitutes its legal, valid, and binding obligation, enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization, moratorium, or other similar laws relating to the enforcement of creditors' rights generally and by general equitable principles.
	15.1.6	Investigation.  It has: (a) full experience and proper qualifications to perform the Work, (b) examined this Agreement and all exhibits and attachments hereto thoroughly and become familiar with their terms, and (c) ascertained the nature of the Work and Laws (including labor Laws) which might affect its performance of the Work or the cost thereof. 
[bookmark: __RefHeading___Toc506189524]15.2	Construction Manager Representations	. Construction Manager represents and warrants that:
	15.2.1	Business Organization.  It is a limited liability company duly organized, validly existing and in good standing under the laws of the state of its formation, is qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business.
	15.2.2	No Violation of Law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would affect performance of any of its obligations under this Agreement.  There are no legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority now pending or (to Construction Manager's knowledge) threatened against it which, if adversely determined, could reasonably be expected to have a material adverse effect on its financial condition, operations, prospects, or business, as a whole, or its ability to perform its obligations under this Agreement.
	15.2.3	Governmental Authorizations.  It is (or will be prior to issuing any Notice to Proceed) the holder of all Governmental Authorizations required to permit it to enter into and perform its obligations under this Agreement.
	15.2.4	No Breach.  The execution, delivery or performance of this Agreement will not conflict with or result in a breach of, or require any consent under, its charter or bylaws, any applicable Law or any agreement or instrument to which it is a party or by which it is bound or to which it or its assets are subject, or constitute a default under any such agreement or instrument.
	15.2.5	Enforceability.  It has all necessary power and authority to execute, deliver and perform this Agreement.  This Agreement has been duly and validly executed and delivered by it and constitutes its legal, valid, and binding obligation, enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization, moratorium, or other similar Laws relating to the enforcement of creditors' rights generally and by general equitable principles.
[bookmark: __RefHeading___Toc506189525]ARTICLE 16
DEFAULT, TERMINATION AND SUSPENSION
[bookmark: __RefHeading___Toc506189526]16.1	Default by Contractor	.
	16.1.1	Termination for Inability to Perform.  If any proceeding is instituted against Contractor seeking to adjudicate Contractor as a bankrupt or insolvent and such proceeding is not dismissed within sixty (60) days of filing, or if Contractor makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Contractor, or if Contractor files a petition seeking to take advantage of any other applicable Law relating to bankruptcy, insolvency, reorganization, winding up or composition, or adjustment of debts, or if Contractor admits in writing its inability to pay its debts when due, then Construction Manager may terminate this Agreement effective immediately upon giving written notice of such termination to Contractor.
	16.1.2	Termination for Contractor's Failure to Perform.  If:
16.1.2.1  Any material representation or warranty of Contractor shall have been incorrect as of the date made;
16.1.2.2  Contractor fails to make prompt payment of undisputed invoices due to any Subcontractor or otherwise repudiates or is in default with respect to any of its material obligations to any Subcontractor;
16.1.2.3  Contractor fails to correct any defective Work in accordance with the provisions of this Agreement;
16.1.2.4  Contractor makes a purported assignment of this Agreement in violation of the terms of Section 22.3;
16.1.2.5  Any Security is repudiated or shall for any reason cease to be valid, binding, and enforceable or there is a default under any Security;
16.1.2.6  Contractor disregards any Laws or Governmental Authorizations and such action could impair Contractor's ability to perform its obligations under this Agreement or Contractor persistently disregards any Laws or Governmental Authorizations;
16.1.2.7  NOT USED
16.1.2.8  Intentionally Omitted;
16.1.2.9  Contractor fails to begin the appropriate Work within fifteen (15) days of receipt of the Preliminary Notice to Proceed or the Notice to Proceed;  
16.1.2.10  Contractor abandons the Work; or
16.1.2.11  Contractor fails to perform any of its material covenants or agreements contained in this Agreement not otherwise specified above.
then, Construction Manager may immediately terminate this Agreement.  
	16.1.3	Construction Manager's Rights.  If Construction Manager elects to terminate this Agreement under this Section 16.1, then Construction Manager may employ any other Person (the "Replacement Contractor") to finish the Work in accordance with the terms of this Agreement.  Construction Manager shall be required to reasonably mitigate the cost of  completing the Work, but may make such expenditures as in Construction Manager's sole judgment will best accomplish the timely completion of the Work.  Construction Manager shall not be required or expected to mitigate any such costs by terminating, repudiating, or renegotiating any Subcontract.  Contractor, if so requested by Construction Manager, shall provide Construction Manager, any Replacement Contractor or Lender, at Contractor's expense, with the right to continue to use any and all patented and/or proprietary information that Contractor has rights to use, if any (subject to reasonable proprietary restrictions), which Construction Manager deems necessary to complete the Work.  Upon such termination, Contractor shall not be entitled to receive any further payments under this Agreement except for payments for Work performed in accordance with the terms of this Agreement prior to such termination.  
	16.1.4	General Obligations. If Construction Manager elects to terminate this Agreement under this Section 16.1, then Contractor shall, at Construction Manager's request and at Contractor's expense, perform the following services relative to the Work so affected:
16.1.4.1 Immediately cease all further Work, except such Work as Construction Manager may specify in the termination notice;
16.1.4.2 NOT USED.
16.1.4.3 Terminate all Subcontracts, except those to be assigned under Section 16.1.4.4;
16.1.4.4 Assign to Construction Manager, or to any Replacement Contractor designated by Construction Manager or Lender, without any right to compensation, title to all Work not already owned by Construction Manager, together with the Subcontracts and other contractual agreements and warranties as may be designated by Construction Manager (subject to the assignee assuming any obligations thereunder accruing after assignment), and assign to Owner to the extent assignable all issued Governmental Authorizations, patents and other proprietary rights, if any, then held by Contractor pertaining to the Work;
16.1.4.5  NOT USED.
16.1.4.6 Deliver to Construction Manager all design and other information as may be reasonably requested by Construction Manager for the completion of the Work; and
16.1.4.7  NOT USED.
	16.1.5	Payment Obligations.  If Construction Manager terminates this Agreement under Section 16.1, as soon as reasonably practicable after completion of the Work and delivery of the Work Product to the Construction Manager, Construction Manager shall determine the total reasonable and necessary expenses incurred and accrued by Construction Manager in connection with termination of this Agreement (including all legal fees and expenses) and the completion of the Work, including all amounts charged by any Replacement Contractor to finish the Work based on the obligations such Replacement Contractor assumes under this Agreement and under any of Contractor's Subcontracts or other contractual agreement(s) that Construction Manager elects to have assigned to such Replacement Contractor under Section 16.1.4.4., and additional reasonable and necessary overhead incurred and accrued by Construction Manager to effect such takeover and to complete the Work (collectively, the "Cost to Complete the Work"). If the Cost to Complete the Work exceeds the balance of the Contract Price (the "Balance of the Contract Price") unpaid at the time of Contractor's default, then Construction Manager shall be fully released from all obligations to pay the Balance of the Contract Price, and Contractor shall be liable for and shall pay to Construction Manager upon written demand by Construction Manager the amount of such excess, subject to the limitations on Contractor's liability under Section 14.1.  Any such amount payable by Contractor may be deducted by Construction Manager from any amounts due to Contractor.  If the Cost to Complete the Work  is less than the Balance of the Contract Price, then Contractor shall be entitled to be paid any unpaid portion of the Contract Price attributable to the Work completed by Contractor in accordance with this Agreement prior to the date of termination (collectively, the "Termination Amount"), subject to the limitation that the Termination Amount shall not under any circumstance exceed the amount by which the Balance of the Contract Price is greater than the Cost to Complete the Work.  Contractor shall not be liable for the Replacement Contractor's failure to perform.
[bookmark: __RefHeading___Toc506189527]16.2	Optional Cancellation by Construction Manager	.
	16.2.1	Rights.	Construction Manager may cancel this Agreement at any time by written notice to Contractor.  Upon receipt of any such notice, Contractor shall, unless the notice directs otherwise:
16.2.1.1  Immediately cease the Work on the date and to the extent specified in such notice;
16.2.1.2  Place no further orders or enter into no additional Subcontracts for Work;
16.2.1.3  Promptly make every reasonable effort to procure cancellation upon terms satisfactory to Construction Manager of all Subcontracts, unless Construction Manager elects to have the same assigned under Section 16.1.4.4;
16.2.1.4  Deliver to Construction Manager all information prepared hereunder with respect to the performance of the Work as may be reasonably requested by Construction Manager and which has been paid for by Construction Manager, including all drawings, plans, specifications, studies, reports, and other information prepared hereunder as of the date of termination and assign to Construction Manager to the extent assignable all issued Governmental Authorizations and other rights and documents referenced in Section 16.1.4.4; and
16.2.1.5  Thereafter execute only that portion of the Work directed by Construction Manager as may be necessary to preserve and protect Work already in progress.
	16.2.2	Remedies. Contractor waives any claims for Special Damages, including loss of anticipated profits for uncompleted Work, on account of a termination by Construction Manager under this Section 16.2 and shall accept as its sole remedy the following:
16.2.2.1 In the event that Construction Manager cancels this Agreement in accordance with Section 16.2 after issuing the Preliminary Notice to Proceed but prior to the Notice to Proceed Effective Date, Construction Manager shall be liable only for actual costs incurred by Contractor attributable to the Work properly performed by Contractor and its Subcontractors as of the effective date of cancellation, reimbursement for any Subcontractor termination costs; and any other out-of-pocket expenses reasonably incurred by Contractor as a result of such cancellation which, in the circumstances, cannot reasonably be avoided by Contractor and are a direct result of such termination (collectively the "Termination Expenses").
16.2.2.2 If such cancellation occurs after the Notice to Proceed Effective Date, Contractor shall be entitled to receive the Termination Expenses plus _____ percent (__%) of the Termination Expenses.  
16.2.2.3 Contractor shall use reasonable efforts to minimize Termination Expenses and any other costs of cancellation.  Upon termination Construction Manager shall have the option of having all or any Work Product delivered to Construction Manager or, at Construction Manager's expense, to such other place as Construction Manager shall reasonably direct.  Payments for cancellation under Section 16.2 shall be due Contractor within fifteen (15) days of Construction Manager's receipt and acceptance of a substantiated, itemized invoice and the delivery of any such Work Product.
	16.2.3	Deemed Optional Cancellation.  If Construction Manager terminates this Agreement either for Contractor's inability to perform or failure to perform, and it is later determined that Construction Manager did not have cause to terminate, then such termination will be deemed an optional cancellation by Construction Manager under this Section 16.2; provided, however, that if the termination occurs after the Notice to Proceed Effective Date, the Contractor shall be entitled to receive the Termination Expenses plus _______ percent (__%) of the Termination Expenses, rather than ________ percent (__%) thereof under Section 16.2.2.2.
[bookmark: __RefHeading___Toc506189528]16.3	Termination by Contractor	.
	16.3.1	Termination for Construction Manager's Inability to Perform.  If any proceeding is instituted against Construction Manager seeking to adjudicate Construction Manager as a bankrupt or insolvent and such proceeding is not dismissed within sixty (60) days of filing, or if Construction Manager makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Construction Manager, or if Construction Manager files a petition seeking to take advantage of any other applicable Law relating to bankruptcy, insolvency, reorganization, winding up or composition, or adjustment of debts, or if Construction Manager admits in writing its inability to pay its debts when due, then Contractor may terminate this Agreement effective immediately upon giving written notice of such termination to Construction Manager.  Any such termination shall be without prejudice to any existing rights, powers, or remedies of either party under this Agreement.
	16.3.2	Termination for Construction Manager's Failure to Perform.  If:
16.3.2.1  Construction Manager fails to pay Contractor any undisputed amount due under any invoice within thirty (30) days after the amount became payable;
16.3.2.2  Construction Manager fails to observe or perform any of its material covenants or agreements contained in this Agreement;
16.3.2.3  The Work is suspended for more than three (3) consecutive weeks or  two (2) months total pursuant to Section 16.4; or  
16.3.2.4  Any material representation or warranty of Construction Manager shall have been incorrect as of the date made.
then, in the case of 16.3.2.4 Contractor may immediately terminate this Agreement.  As to other failures specified above which involve the payment of money, Construction Manager shall not be in default if it cures the same within fifteen (15) days after receipt of notice from Contractor specifying the default.  As to other non-monetary failures specified above, Construction Manager shall not be in default if it promptly commences to cure the same and complete the cure diligently, and in any event within forty-five (45) days after receipt of notice from Contractor specifying the default; provided that, Contractor, in its sole and absolute discretion, may extend this cure period if Construction Manager submits a reasonable plan to cure the default and is diligently pursuing the plan.  Upon expiration of the applicable cure period, without cure, Contractor may terminate this Agreement; provided that before any such right to terminate may be exercised, Contractor shall provide at least thirty (30) days written notice to Lender setting forth the circumstances of Construction Manager's default.  Contractor shall have no right to terminate if Lender cures the default within the thirty (30) day period.
	16.3.3  Payment on Termination by Contractor.  If this Agreement is terminated under Section 16.3.1 or 16.3.2, Contractor shall be entitled to payment on the same basis as if the carrying out of the Work had been canceled under Section 16.2, provided that in no event will the aggregate sum of all payments received by Contractor exceed the Contract Price.
[bookmark: __RefHeading___Toc506189529]16.4	Suspension of Work	.
	16.4.1	Suspension of Work by Construction Manager.
16.4.1.1  At any time and from time to time and for any reason, Construction Manager may by written notice to Contractor suspend the carrying out of the Work or any part thereof.  On receipt of Construction Manager's notice, Contractor shall suspend the carrying out of the Work or the specified part thereof for such time and in such manner as Construction Manager may require and shall during any such suspension properly protect and secure the Work in such manner as Construction Manager shall reasonably require.  Unless otherwise instructed by Construction Manager, during any such suspension Contractor shall maintain its staff and labor ready to proceed with the Work upon receipt of Construction Manager's further instructions.
16.4.1.2  Construction Manager at any time following a suspension may give notice to Contractor to proceed with the Work previously suspended.
16.4.1.3  Upon receipt of any such notice to proceed, Contractor shall proceed with the Work previously suspended.
	16.4.2	Suspension of Work by Contractor.
16.4.2.1 Contractor may, by giving fifteen (15) days written notice to Construction Manager, suspend the carrying out of the Work or any part thereof if Construction Manager fails to pay Contractor any  amount due under any invoice within thirty (30) days after the amount becomes payable under this Agreement, unless prior to the end of the fifteen (15) days notice period Construction Manager has paid the overdue amount.  During any such suspension Contractor shall properly protect and secure the Work in such manner as Construction Manager shall require.  Unless otherwise instructed by Construction Manager, during any such suspension Contractor shall maintain its staff ready to proceed with the Work immediately upon receipt of the overdue amount.
16.4.2.2 Upon payment by Construction Manager of such overdue amount, Contractor shall proceed with the Work previously suspended.
	16.4.3	Adjustment and Compensation for Suspension.  In the event of a suspension of the Work under this Section 16.4, Contractor shall be entitled to a Change Order for reimbursement, on a monthly basis, in accordance with the invoicing and payment provisions set forth in Section 7.2, for all actual, direct, out-of-pocket costs plus Contractor's personnel costs (verified to Construction Manager's reasonable satisfaction) which are reasonably incurred by Contractor as a result of such suspension and any increase in cost or delays resulting from such suspension, plus a mark-up thereon for Contractor's overhead and profit not to exceed __ percent (__%).  In the event of a suspension under Section 16.4. that extends for more than seven (7) days, Contractor shall be entitled to a Change Order which, in addition to providing for reimbursement for costs incurred, also provides for a reasonable extension to the Project Schedule in respect of any delay suffered by reason of the suspension.
16.5	Expiration.	.  Unless earlier terminated pursuant to this Article 16, this Agreement shall expire on __________ without further action of the parties.  Any provision in this Agreement expressly designated to survive expiration or termination shall remain in full force and effect after such expiration or termination.
[bookmark: __RefHeading___Toc506189530]ARTICLE 17
FORCE MAJEURE
[bookmark: __RefHeading___Toc506189531]17.1	Failure to Perform Due to an Event of Force Majeure.	  Subject to the terms of this Article 17, either party shall be entitled to delay performance and shall not be considered to be in default with respect to any obligation under this Agreement by the number of days, including recovery time, that performance is actually delayed by an Event of Force Majeure.  However, no Event of Force Majeure affecting a party shall, of itself, excuse that party from making any payment otherwise due and payable by the party under this Agreement.
[bookmark: __RefHeading___Toc506189532]17.2	Limitations of Events of Force Majeure.	  Events of Force Majeure shall be limited to the circumstances set forth in Section 17.4 (the "Events of Force Majeure") and shall entitle a party to delay performance (or to an extension of the Guaranteed Completion Date) only to the extent:
(a)	such circumstance is not within the reasonable control of the party affected;
(b)	such circumstance, despite the exercise of reasonable diligence, cannot be prevented, avoided or removed by such party;
(c)	such circumstance prevents or hinders the affected party from fulfilling its obligations under this Agreement, or materially increases the cost thereof;
(d)	the affected party has taken all reasonable precautions, due care and reasonable alternative measures in order to avoid the effect of such event on the affected party's ability to fulfill its obligations under this Agreement and to mitigate the consequences thereof;
(e)	such event is not the result of any failure of such party to perform any of its obligations under this Agreement; and
(f)	such party has given notice of the event in accordance with this Article 17.  
[bookmark: __RefHeading___Toc506189533]17.3	Notice of Event of Force Majeure.	  As soon as possible following the date of commencement of any Event of Force Majeure, if either party desires to invoke such Event of Force Majeure as a cause for delay in the performance of any obligation hereunder or an adjustment in the Contract Price (or as the cause for an extension of the Guaranteed Completion Date), it shall promptly (but not later than three (3) days after learning of such Event of Force Majeure), advise the other party in writing of such date of commencement.  Notices shall be in accordance with Section 22.2.  Within seven (7) days after learning of such Event of Force Majeure, the affected party shall provide in writing a description of the event, reasonable alternative measures which the affected party has taken in order to avoid the effect of such event on the party's ability to fulfill its obligations under this Agreement and to mitigate the consequences thereof, and the nature and expected duration of such Event of Force Majeure.  The affected party shall provide additional information concerning the event as reasonably requested by the other party (including updating of any information already provided under this Section 17.3).  As soon as practicable after the commencement of the Event of Force Majeure, the affected party shall allow the other party's professional advisers access to its premises and equipment to enable the other party to assess the Event of Force Majeure and the steps to avoid or remove the circumstances constituting the Event of Force Majeure.  Within a reasonable time following the date of termination of such Event of Force Majeure, the party having invoked such Event of Force Majeure as a cause for delay or an adjustment in the Contract Price (or as the cause for an extension of the Guaranteed Completion Date) shall submit to the other party as soon as practicable, reasonable proof of the nature of such delay and its effect.  The burden of proof to demonstrate that an Event of Force Majeure has occurred and that the affected party is entitled under this Article 17 to the relief it seeks in connection with the same, rests with the affected party.  The parties will meet within ten (10) days after receipt of the notice by the unaffected party to discuss appropriate measures that should be taken.  The parties shall thereupon consult with one another concerning the effect of such Event of Force Majeure and any adjustment in the Contract Price or extension of the Guaranteed Completion Date.  The parties:
(a)	shall make all reasonable efforts to prevent and reduce to a minimum and mitigate the effect of any delay, extension or potential adjustment of the Contract Price occasioned by any Event of Force Majeure including recourse to alternate acceptable source of services; and
(b)	shall use their best efforts to ensure resumption of normal performance of this Agreement after the occurrence of any Event of Force Majeure and shall perform their obligations to the maximum extent practicable as agreed between the parties.
[bookmark: __RefHeading___Toc506189534]17.4	Events of Force Majeure.	  Subject to the provisions of Sections 17.2 and 17.5, Events of Force Majeure shall mean the following:
(a)	explosions, fires, nuclear radiation contamination, hurricanes, earthquakes, floods, natural disasters, epidemics, other acts of God, and any other similar circumstances;
(b)	war and other hostilities (whether declared or not), revolution, public disorders, insurrection, rebellion, sabotage, acts of public officials or terrorist action;
(c)	any material action or material inaction taken by any national or local government or judicial authority after the date of this Agreement, including without limitation any order, legislation, enactment, judgment, ruling or decision, provided, however that such government and judicial action does not result from any breach of this Agreement or violation of applicable Law by the party seeking to establish such event as an Event of Force Majeure;
(d)	national or regional strikes and strikes specific to Contractor's facilities;  
(e)	any other event beyond the party's reasonable control, which event or the effects thereof are not attributable to failure to perform its obligations under this Agreement or to exercise reasonable efforts to prevent, avoid, delay or mitigate the effect of such event.
For the avoidance of doubt, the parties intend that the Contractor shall be entitled to a Change Order for cost and schedule impacts for Events of Force Majeure that may otherwise excuse the Owner from a breach or failure to perform its obligations hereunder.
[bookmark: __RefHeading___Toc506189535]17.5	Certain Events Not Excused.	  Notwithstanding that an Event of Force Majeure may otherwise exist and without limiting the generality or effect of any other provision of this Article 17, the provisions of this Article 17 shall not excuse: 
(a)	late delivery of work product caused by Contractor, or caused by any of the Subcontractors of Contractor, if Contractor could have avoided such late delivery by exercising all reasonable efforts as a prudent general contractor;
(b)	late performance by Contractor resulting from the late performance or default caused by Contractor's failure to engage qualified Subcontractors and suppliers or to hire an adequate number of personnel or labor or by inefficiencies on the part of Contractor;
(c)	NOT USED; or
(d)	any delay on the part of a party resulting from a cause of delay known by the party to be in existence on the date of this Agreement.
[bookmark: __RefHeading___Toc506189536]17.6	Continued Performance.	  Upon the occurrence of any Event of Force Majeure, the parties shall endeavor to continue to perform their obligations under this Agreement so far as reasonably practicable and Contractor shall, during the period of such circumstances, protect and secure the Work in such manner as Construction Manager shall require.  Contractor shall notify Construction Manager of the steps it proposes to take, including any reasonable alternative means for performance of the Scope of Work not prevented by the Event of Force Majeure.
[bookmark: __RefHeading___Toc506189537]17.7	Event of Force Majeure - Cost.	  Contractor shall bear its own delay costs with respect to the Scope of Work occasioned by any Event of Force Majeure for the first _____ day period during the occurrence or continuance of each such Event of Force Majeure.  If an Event of Force Majeure continues beyond such _____ day period, provided Contractor has properly invoked and observed the provisions of Section 17.3 in respect thereof, Contractor shall be entitled, subject to the provisions of Section 6.3, to recover delay costs with respect to the Work occasioned by each such Event of Force Majeure which accrue after each such _____ day period and the Contract Price shall be adjusted in accordance with Article 6.
[bookmark: __RefHeading___Toc506189538]ARTICLE 18
INDEMNITIES
[bookmark: __RefHeading___Toc506189539]18.1	Contractor Indemnity	.  Contractor shall indemnify, defend and hold harmless Construction Manager Indemnitees from and against all (a) demands, liens or other encumbrances on Owner, Construction Manager, the Work, or Owner's or Construction Manager's property, and (b) claims, losses, damages, causes of action, liabilities and expenses, including without limitation experts' and attorneys' fees and costs (collectively "Losses"), of every kind or character (including those arising in favor of or brought by any of Contractor's employees, agents, Subcontractors, or representatives, or by any governmental agency or any other third party) to the extent caused by (i) the death, bodily injury, and damage to property of third parties caused by the negligence or willful misconduct of, or violation of Laws by, Contractor, any Subcontractor, their respective employees and agents and others for whom Contractor is responsible, or (ii) infringement of patents or the improper use of other proprietary or intellectual property rights which may occur in connection with Contractor's or any Subcontractor's performance of the Work subject to the limitation on liability set forth in Article 14; provided, however, that Contractor's contractual indemnity obligation shall not extend to the percentage of any Construction Manager Indemnitee's Losses attributable to that Construction Manager Indemnitee's negligence, breach of a contract or warranty or to strict liability imposed upon that Construction Manager Indemnitee as a matter of law.  This indemnification obligation shall apply regardless of the amount of insurance coverage held by Contractor, including that under any worker's compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, or benefits payable by or for Contractor.
[bookmark: __RefHeading___Toc506189540]18.2	Construction Manager Indemnity	.  Construction Manager shall indemnify, defend and hold harmless Contractor Indemnitees from and against all third party losses attributable to bodily injury (including death) or property damage of third parties to the extent caused by (a) the negligence or willful misconduct of Construction Manager or (b) Construction Manager's use of the drawings and other materials specified in Section 8.1.3 for work on which Contractor is not retained to perform.  This indemnification obligation shall apply regardless of the amount of insurance coverage held by Construction Manager, including that under any worker's compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, or benefits payable by or for Construction Manager.  Construction Manager's contractual obligation of indemnification under this Section 18.2 shall not extend to claims of any of Contractor's or Subcontractors' employees or agents.
18.3	Intentionally Omitted.	
[bookmark: __RefHeading___Toc506189541]18.4	Contributory Negligence	.  In the event that one or more of both Construction Manager Indemnitees and Contractor Indemnitees are negligent, in breach of a contract or warranty or strictly liable as a matter of law, this contractual indemnity obligation shall continue but each of Contractor and Construction Manager shall be liable only for its respective percentage of responsibility for the Losses claimed.
[bookmark: __RefHeading___Toc506189542]18.5	Notice	.  Each party shall promptly notify the other in writing of any claims which may be covered by the indemnities set forth in this Article 18.  Without limiting the generality of the foregoing, Construction Manager shall notify Contractor in writing as soon as Construction Manager shall receive notice of any claims of infringement of patents or other proprietary rights occurring in connection with Contractor's performance of the Work.  In turn, Contractor shall timely notify Construction Manager in writing of any claims which Contractor may receive alleging infringement of patents or other proprietary rights which may affect Contractor's performance of the Work.
[bookmark: __RefHeading___Toc506189543]18.6	Defense of Claims	.  The indemnifying party under Section 18.1or 18.2 (the "Indemnitor") shall have sole charge and direction of the defense and settlement of any suit or proceeding based on any Losses for which Indemnitor is responsible under any such Section, so long as the settlement imposes no obligations or restrictions on the indemnified party (the "Indemnitee") other than an obligation to join in a reasonable release.  The Indemnitee shall give the Indemnitor such assistance as the Indemnitor may reasonably require in such defense, and shall have the right to be represented in such defense by counsel of its own choice at its own expense.  If the Indemnitor fails to defend diligently such suit or proceeding, the Indemnitee may, in its reasonable discretion, either defend such suit or proceeding or settle the claim which is the basis thereof, without the Indemnitor's consent, but with prior notice to the Indemnitor, without relieving the Indemnitor of its obligation under Sections 18.1or 18.2 and in either case the Indemnitor shall reimburse the Indemnitee for its expenses, court costs and reasonable attorneys' fees.  If any claim described in Section 18.1(ii) is held to constitute an infringement of any patent or other proprietary rights and use of any process included in the Work is enjoined, Contractor at its own expense and at Contractor's option shall (a) procure for Owner or Construction Manager the right to continue to use the infringing process, (b) replace such process with non-infringing process of equal utility and efficiency or (c) modify such Equipment or process so that it becomes non-infringing without affecting its utility or efficiency; provided, however, that Contractor may elect the action described in clause (b) or (c) only if Contractor and Construction Manager agree upon a schedule for such action which will allow Contractor to complete such action within a reasonable period of time without unreasonably interfering with the Work.
[bookmark: __RefHeading___Toc506189544]18.7	Limitation on Contractor Indemnitees.  Contractor shall not provide any indemnity (other than an indemnity for third-party claims for bodily injury or property damage caused by or resulting from the Contractor's acts or failures to act) for the benefit of  any Subcontractor in any Subcontract entered into by Contractor under this Agreement or otherwise in respect of the Work.
[bookmark: __RefHeading___Toc506189545]ARTICLE 19
DISPUTE RESOLUTION
[bookmark: __RefHeading___Toc506189546]19.1	Negotiation and Arbitration Resolution	.
	19.1.1  Special Meeting.  In the event of any dispute arising out of or relating to this Agreement which the parties have been unable to settle within thirty (30) days after the dispute arose, then either party may refer the dispute to a meeting of senior management, in which case each party shall nominate a senior officer of its management to meet at a mutually agreed time and place not later than forty five (45) days after the dispute arose to attempt to resolve the dispute.  Should a resolution not be reached within fifteen (15) days after the meeting of senior officers, then either party may refer the dispute to arbitration under Sections 19.1.3 or 19.2.
	19.1.2  Privilege.   [Insert any state specific restrictions regarding work product, attorney-client or other privilege or exclusionary rule a party may later seek to assert in another proceeding.]  
	19.1.3  Arbitration.  All disputes that are not settled under Sections 19.1.1 or 19.2 shall be exclusively and finally resolved through binding arbitration.  Any party, at its option, may initiate binding arbitration by delivering written notice to all other parties to the dispute; provided, however, that, if there are multiple disputes and any party to the dispute so elects, all outstanding disputes shall be resolved by a single arbitration.  All parties to the dispute shall attend and participate in, and shall be bound by the results of, the arbitration proceeding.  Unless all parties to the dispute otherwise agree, the arbitration shall be conducted in accordance with the Construction Industry Arbitration Rules of the American Arbitration Association ("AAA") then in effect, as supplemented by the terms of this Article 19.  All arbitration proceedings shall be held in [______________________.]  The arbitration shall be before three neutral arbitrators all of whom are either attorneys or former judges with at least ten years of experience in handling design matters (unless all parties to the dispute agree otherwise).  In addition, if the matter in dispute is more than $500,000, the all of the arbitrators shall be from AAA's Large and Complex Case Project Panel ("LCCP Panel") for [_____________________.]  If the parties cannot agree on all three arbitrators within thirty (30) Business Days after delivery of the notice initiating arbitration, then all such arbitrators shall be selected by the AAA, all of whom must meet the above criteria.  The non-prevailing party shall bear all costs and expenses of the arbitration, including without limitation the prevailing party's reasonable attorneys' and experts' fees and costs in preparing for, participating in and enforcing this arbitration provision or any award or other relief resulting from arbitration.  The decision of any two of the three arbitrators shall be binding, but the arbitrators shall have no power to vary or modify any of the terms of this Agreement, including without limitation the restrictions on liability in Article 14 and Section 19.3, and their jurisdiction shall be limited accordingly.  The arbitration award shall be in writing, and shall contain conclusions of law and findings of fact.  Judgment upon the award may be entered in any court having jurisdiction.
[bookmark: __RefHeading___Toc506189547]19.2	Fast-Track Arbitration	.  Within thirty (30) days after the Notice to Proceed Effective Date, the parties shall agree upon an independent third party (the "Fast‑Track Arbitrator") and an alternate third party (the "Alternate") from the LCCP Panel for [__________________] to decide disputes to be referred to the Fast‑Track Arbitrator as provided in this Section 19.2.  If the Parties fail to agree upon the Fast-Track Arbitrator and Alternate within such time period, then either Party may request the AAA to appoint such persons. The Fast‑Track Arbitrator and the Alternate each must have at least ten (10) years' experience in the design of power generation facilities.  Either party may refer disputes as described in this Agreement as may be so referred or as mutually agreed by both parties to the Fast‑Track Arbitrator by providing written notice to the Fast‑Track Arbitrator and the other party.  If a party has given written notice of its intent to refer such a dispute, the other party shall be bound to fast‑track arbitration as provided in this Section 19.2 and may not resort to the procedures of Section 19.1.  In the event that the Fast‑Track Arbitrator is unavailable to resolve the dispute within the time period stated in this section, the dispute shall be referred to the Alternate. The Fast‑Track Arbitrator or the Alternate, as the case may be (the "Arbitrator"), shall be directed to resolve the dispute within fifteen (15) days of referral.  The parties shall cooperate in good faith in providing to the Arbitrator any information reasonably needed to resolve the dispute.  The decision of the Arbitrator shall be final, binding, and non-appealable.  The costs and expenses of the arbitration will be borne by the losing party, unless the Arbitrator finds that it would be manifestly unfair to honor this agreement of the parties and determines a different allocation of costs.
[bookmark: __RefHeading___Toc506189548]19.3	Applicable Law and Arbitration Act	.  Any arbitral award hereunder shall be enforceable in either the United States District Court for [______________________] or, if such court refuses jurisdiction, any court of the State of [________________] sitting in [_____________________________.]  Construction Manager and Contractor each consent to the nonexclusive jurisdiction of, and to the laying of venue in, such court for such purpose.  All procedural aspects of this agreement to arbitrate, including, but not limited to, the construction and interpretation of this agreement to arbitrate, the scope of the arbitrable issues, allegations of waiver, delay or defenses as to arbitrability, and the rules governing the conduct of the arbitration, shall be governed by and construed pursuant to the United States Arbitration Act, 9 U.S.C. §§1-16.  In deciding the substance of any such claim, dispute or disagreement, the arbitrators shall apply the substantive laws of the State of [_________________]; provided, however, that THE ARBITRATORS SHALL HAVE NO AUTHORITY TO AWARD PUNITIVE DAMAGES UNDER ANY CIRCUMSTANCES (WHETHER IT BE EXEMPLARY DAMAGES, TREBLE DAMAGES, OR ANY OTHER PENALTY OR PUNITIVE TYPE OF DAMAGES) REGARDLESS OF WHETHER SUCH DAMAGES MAY BE AVAILABLE UNDER [_____________________________] LAW.  THE PARTIES HEREBY WAIVE THEIR RIGHT, IF ANY, TO RECOVER PUNITIVE DAMAGES IN CONNECTION WITH ANY SUCH CLAIMS, DISPUTES OR DISAGREEMENTS,  REGARDLESS OF WHETHER SUCH CLAIM, DISPUTE OR DISAGREEMENT ARISES UNDER THE LAW OF CONTRACTS, TORTS (INCLUDING, WITHOUT LIMITATION, NEGLIGENCE OF EVERY KIND AND STRICT LIABILITY WITHOUT FAULT), OR PROPERTY, OR AT COMMON LAW OR IN EQUITY OR OTHERWISE.  The arbitrators shall certify in their award that they have faithfully applied the terms and conditions of this Agreement (including without limitation the limits on liability and other provisions restricting the type and amount of damages recoverable by a party hereunder), and that no part of their award includes any amount for exemplary or punitive damages.  To the fullest extent permitted by law, the arbitration proceeding and the arbitrators' award shall be maintained in confidence by the parties.
[bookmark: __RefHeading___Toc506189549]19.4	Effect on Performance	.  Unless directed otherwise in writing, Contractor shall not cease or delay performance of its obligations under this Agreement during the existence of any dispute or the pendency of any proceeding to resolve it, and Construction Manager shall pay to Contractor all amounts owing and not subject to dispute or offset.
[bookmark: __RefHeading___Toc506189550]19.5	Incorporation and Consolidation	.  Contractor shall incorporate the provisions of this Article 19 into its agreements with any Subcontractor so that all Subcontractors shall also be bound to this dispute resolution procedure.  Each party shall have the right, but not the obligation, to consolidate all Work-related disputes, whether involving Contractor, a Subcontractor and/or any third parties, into a single consolidated arbitration or other proceeding.  
[bookmark: __RefHeading___Toc506189551]ARTICLE 20
CONFIDENTIAL INFORMATION
[bookmark: __RefHeading___Toc506189552]20.1	Confidential Information	.  For a period of two years from the earlier of (i) the date of expiration or termination of this Agreement or (ii) commencement of the Warranty Period, neither Construction Manager nor Contractor shall disclose the Confidential Information other than to its Representatives.  "Representatives," as used in this Agreement, shall include directors, officers, employees, auditors, counsel, Lenders and Affiliates and such Affiliate's directors, officers, employees, auditors, and counsel.  To the extent that Contractor's Subcontractors and suppliers need to receive the technical specifications to complete their portion of the Work such Persons shall be deemed to be Representatives of Contractor.  It is understood that (a) any Representative receiving Confidential Information shall be informed of the obligation of nondisclosure pursuant to this Agreement and (b) Owner and Construction Manager shall each be responsible for any breach of this Agreement by its Representatives.  
[bookmark: __RefHeading___Toc506189553]20.2	Notice Preceding Compelled Disclosure	. If Contractor or Construction Manager or any Representative of either is requested or required (by oral question, interrogatory, request for information or documents, subpoena, civil investigative demand, or other law or legal process) to disclose any Confidential Information, such party will promptly notify the other party of the request or requirement so that the other party may seek an injunction or appropriate protective order or grant a waiver of compliance with the provisions of this Agreement.  If, in the absence of an injunction, protective order, or the receipt of a waiver hereunder, such party is, in the opinion of counsel, compelled by law or legal process to disclose the Confidential Information, then such party may disclose only such of the Confidential Information as is required and, provided that it exercises reasonable efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to the disclosed Confidential Information, there shall be no liability for the disclosure of Confidential Information pursuant to this sentence.
[bookmark: __RefHeading___Toc506189554]20.3	Definition of Confidential Information	. The term "Confidential Information" shall mean all information that is furnished by one party to the other relating to the Work. Confidential Information shall also include all written information generated by a party or its Representatives that contains, reflects or is derived from furnished Confidential Information. The term "written information" shall include information recorded or stored in a digital format on electronic, magnetic, or optical media.  The following will not constitute Confidential Information for purposes of this Agreement: (a) information which is or becomes publicly available other than as a result of a disclosure in violation of this Agreement, (b) information which was already known to the recipient prior to being furnished pursuant to this Agreement and (c) information which becomes available on a non-confidential basis from a source other than the disclosing party if such source was not subject to any prohibition against transmitting the information to the recipient. 
[bookmark: __RefHeading___Toc506189555]20.4	Remedies	. Money damages would not be a sufficient remedy for any breach of the above provisions of this Article 20 and the disclosing party shall be entitled to seek specific performance and injunctive relief as remedies for any such breach.  Such remedies shall not be deemed to be the exclusive remedies for any such breach but shall be in addition to all other remedies available at law or in equity.
[bookmark: __RefHeading___Toc506189556]20.5	Control of Software	.  Construction Manager recognizes that some of the software and other intellectual property provided by Contractor to Construction Manager as part of the Scope of Work, may carry with it certain restrictions on use, copying and distribution because it is subject to certain license agreements.  Construction Manager agrees not to violate any licenses of which Contractor informs Construction Manager; provided that, Owner or Construction Manager shall have the right to assign the benefit of such software and other intellectual property and license granted in this Section 20.5 to Lender in connection with granting a security interest in the Work Product, to a purchaser in connection with a transfer of the Work Product or to any subsequent owner or assignee of the same, to a Replacement Contractor or to any Person to whom Owner or Construction Manager is permitted to assign its interests therein.  Contractor represents and warrants that it has all rights and licenses necessary for it to provide such software and other intellectual property to Owner or Construction Manager as contemplated in this Agreement and grants Owner or Construction Manager a perpetual, irrevocable, non-exclusive, transferable and royalty free license for the use, copying, modification, adaptation, display and performance of such software and other intellectual property in connection with the construction, ownership, operation, maintenance, repair, rebuilding, alteration and expansion of the Facility at any time.  Such license allows Owner or Construction Manager only the limited right to use, copy, modify, adapt, display and perform the software and other intellectual property as set forth herein and shall not convey any title to or ownership in the software and other intellectual property to Owner or Construction Manager or any Person to whom Owner or Construction Manager is permitted to assign its interests therein. This license shall survive termination of this Agreement by either party for any reason.  Moreover, to the extent Owner and Construction Manager are not provided as part of the Work with the source code of any software provided by Contractor to Owner or Construction Manager, Contractor shall provide Owner or Construction Manager with a source code escrow agreement in form and substance acceptable to Owner or Construction Manager from the appropriate software vendor or licensor.
20.6	Intellectual Property Warranties	.  NOT USED
ARTICLE 21
SECURITY
[bookmark: __RefHeading___Toc506189557]21.1	Retention Bond	. NOT USED. 
21.2	Parent Guarantee	.  Contractor shall obtain a guarantee (the "Parent Guarantee") to guarantee Contractor's obligations under this Agreement which shall be substantially in the form of Exhibit T hereto.
[bookmark: __RefHeading___Toc506189558]ARTICLE 22
MISCELLANEOUS PROVISIONS
[bookmark: __RefHeading___Toc506189559]22.1	Governing Law	. THIS AGREEMENT AND THE CONSTRUCTION AND INTERPRETATION OF THIS AGREEMENT, AND ANY DISPUTES ARISING OUT OF OR RELATING TO THIS AGREEMENT SHALL BE GOVERNED BY, CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK WITHOUT APPLICATION OF ITS CHOICE OF LAW RULES OR THE UNITED NATIONS CONVENTION ON CONTRACTS FOR THE SALE OF GOODS.
[bookmark: __RefHeading___Toc506189560]22.2	Notice	.  Notices or communications with respect to routine performance and administration of this Agreement shall be given by such means as may be appropriate to provide adequate communication, including written confirmation as necessary.  All other notices, consents, requests, demands or other communications to or upon the respective parties shall be in writing and shall be effective for all purposes upon receipt on any Business Day before 5:00 PM local time and on the next Business Day if received after 5:00 PM or on other than a Business Day, including without limitation, in the case of (a) personal delivery, (b) delivery by messenger, express or air courier or similar courier, (c) delivery by United States first class certified or registered mail, postage prepaid and (d) transmittal by telecopier or facsimile, addressed to the parties at the following addresses:  
To Construction Manager:
Fort Pierce Repowering Project, LLC
c/o Enron North America Corp.
1400 Smith Street
Houston, Texas 77002-7361
Attention:_________________
Fax:  (713) ___________________
To Contractor:
______________________
______________________
______________________
Attention:_________________
Fax:  __________________
	Either party may change its address by seven (7) day's prior written notice to the other in the manner set forth above.  In addition, either party may designate from time to time, by written notice given under this Section, additional addresses for notices or other or additional representatives for receipt of notices.  Receipt of communications by United States first class or registered mail or by courier will be sufficiently evidenced by return receipt.  Receipt of communications by facsimile will be sufficiently evidenced by a machine generated evidence of transmission without notation of error.  In the case of illegible or otherwise unreadable facsimile transmissions, the receiving party shall promptly notify the transmitting party of any transmission problem and the transmitting party shall promptly resend any affected pages.
[bookmark: __RefHeading___Toc506189561]22.3	Assignment	. Except as set forth below in this Section 22.3, this Agreement may be assigned by Contractor only with the prior written consent ofConstruction Manager, provided that Contractor may assign this Agreement to any Affiliate of Contractor; provided that Contractor and its parent unconditionally guarantee the performance of such Affiliate's obligations under this Agreement.  Any purported assignment by Contractor not in compliance with this Section 22.3 shall be void and without force or effect.  
[bookmark: __RefHeading___Toc506189562]22.4	Miscellaneous	.
	22.4.1	Entire Agreement.  This Agreement contains the entire understanding of the parties with respect to the subject matter hereof and reflects the prior agreements and commitments with respect thereto.  There are no other oral or written understandings, terms or conditions and neither party has relied upon any representation, express or implied, not contained in this Agreement.
	22.4.2	Amendments.  No change, amendment, or modification of this Agreement shall be valid or binding upon the parties hereto unless such change, amendment or modification shall be in writing and duly executed by both parties hereto.
	22.4.3	Joint Effort.  Preparation of this Agreement has been a joint effort of the parties and the resulting document shall not be construed more severely against one of the parties than against the other.
22.4.4	Captions.  The captions contained in this Agreement are for convenience and reference only and in no way define, describe, extend, or limit the scope of intent of this Agreement or the intent of any provision contained herein.
	22.4.5	Severability.  The invalidity of one or more phrases, sentences, clauses, sections, or articles contained in this Agreement shall not affect the validity of the remaining portions of the Agreement so long as the material purposes of this Agreement can be determined and effectuated.
	22.4.6	No Waiver.  Any failure of any party to enforce any of the provisions of this Agreement or to require compliance with any of its terms at any time during the pendency of this Agreement shall in no way affect the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of such party thereafter to enforce such provisions or require compliance with such terms.
	22.4.7	Successors and Assigns.  This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their successors and permitted assigns.
	22.4.8	Exhibits.  All Exhibits referenced in this Agreement shall be incorporated into this Agreement by such reference and shall be deemed to be an integral part of this Agreement.
	22.4.9	Independent Contractor.  Contractor's relationship with Construction Manager is that of an independent contractor and nothing contained in this Agreement shall be construed as constituting a joint venture or partnership between Contractor and Construction Manager.
	22.4.10	 Further Assurances.  Contractor and Construction Manager agree to provide such information, execute and deliver any instruments and documents and to take such other actions as may be necessary or reasonably requested by the other party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of obligations other than those provided for in this Agreement, in order to give full effect to this Agreement and to carry out the intent of this Agreement.
	22.4.11	 Priority.  In the event of any conflict or inconsistency between this Agreement and the Exhibits or other incorporated or associated documentation, the terms and conditions of this Agreement shall control.
22.4.12  Counterparts.  This Agreement may be signed in any number of counterparts and each counterpart shall represent a fully executed original as if signed by both parties.
22.4.13 Sunset.  All duties, obligations and liabilities of Contractor hereunder shall expire automatically on the fourth anniversary of the commencement date of the Warranty Period, except for obligations that are the subject of any dispute resolution process under Section 19.2 as of that Date.
22.4.14  Performance of Obligations.  If an obligation to be performed under this Agreement falls due on a day other than a Business Day, the obligation will be due on the next Business Day.
22.4.15  Language.  This Agreement and all documents, correspondence, notices, certificates, data, and drawings supplied herewith shall be provided in English. 
IN WITNESS WHEREOF, Construction Manager and Contractor executed this Agreement as of the date first written above.
Construction Manager:
FORT PIERCE REPOWERING PROJECT, LLC
By:_____________________________
	Name:__________________________
Title:___________________________
Contractor:
__________________________________
	By:_______________________________
	Name:_____________________________
	Title:______________________________
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[bookmark: zZ_Start]EXHIBIT A-1
PROJECT SCHEDULE SUMMARY






EXHIBIT B-1
SCOPE OF WORK
[Need to discuss distinction between "facility" and "improvements"; this has been modified to apply only to "Facility" as defined in Agreement.]
0 Ft. Pierce Repowering Project:  Design Services:  Contractor shall design, provide technical information, obtain permitting, furnish estimates and provide cost estimates for the Facility in accordance with the Specifications, and without limiting the foregoing or any other obligation of Contractor under the Agreement, Contractor shall perform the following tasks and deliver the following deliverables:
1 Provide a Preliminary Estimate and Level 1 Project Schedule for a Facility to be delivered to Company's Representative named below by _______, 2001.
2 Develop a detailed engineering schedule to be delivered to Company's Representative named below by _________, 2001.
3 Develop a preliminary procurement and construction schedule  (consistent with design of a Facility) to be delivered to Company's Representative named below by __________, 2001.
4 Provide Preliminary Scope of Work and Design Basis Document for a Facility to be delivered to Company's Representative named below by January 31, 2001.
5 Provide Preliminary Scope of Work and Design Basis Documents to Company's Representative named below for the Facility by February 15, 2001.
6 Provide Final Design Basis Documents for a Facility to Company's Representative named below by February 28, 2001.
7 Provide Final Detailed EPC Schedules for a Facility to Company's Representative named below by February 28, 2001.
8 Provide Firm Pricing information for EPC contract for a Facility by February 28, 2001.
9 Provide an engineered fill specification to Company's Representative named below by February 28, 2001.
10 Define additional Geotechnical and Survey Requirements and provide these requirements to Company's Representative named below by February 28, 2001.
Scope of Work is to be performed at Contractor's facilities in Houston, Texas and/or other locations as necessary to perform the Scope of Work. 
Scope of Work will commence on or about February ___, 2001. All services under this Agreement shall be completed not later than February 28, 2001, unless this Agreement is earlier terminated or suspended in accordance with the provisions of the Agreement.  

EXHIBIT C-1
CONTRACT PRICE
$____________, which amount is estimated as a NOT TO EXCEED AMOUNT for the Scope of Work to be provided in this Agreement.  This amount shall not be exceeded without the prior written consent of Construction Manager.  
[Milestone Payment Schedule to Come]

EXHIBIT C-5
FORM OF INVOICE


EXHIBIT C-7
TAXES AND FEES


EXHIBIT F
CHANGE ORDER PRICING


EXHIBIT H-2
CONSTRUCTION MANAGER INSURANCE


EXHIBIT K
GOVERNMENTAL AUTHORIZATIONS


EXHIBIT L
KEY SUBCONTRACTS


EXHIBIT M
CONSTRUCTION MANAGER SCOPE OF SUPPLY
FOR UTILITIES AND INTERCONNECTIONS


EXHIBIT Q
QUALITY CONTROL REQUIREMENTS


EXHIBIT R-2
DOCUMENTS FOR REVIEW


EXHIBIT S
LIST OF KEY PERSONNEL


EXHIBIT T
PARENT COMPANY GUARANTEE


