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Asymmetric opening of Community energy  markets

The Commission is embarking upon a detailed debate on restrictions to intra-Community investment, in response to the reactions of certain Member States to distortions of competition in the energy market.

First of all, the Commission recalls that free movement of capital and freedom of establishment are fundamental freedoms of the Treaty which are directly applicable. 

Following this debate, the following conclusions are drawn:

· The Communication from M.Bolkestein is approved;

· In most Member States, progress in the opening up of energy markets has been more rapid than foreseen in the Directives in force, although certain obstacles still stand in the way of effective liberalisation. The result is potential distortion of competition between businesses. 

· The Commission believes this situation calls for:

· strict application of competition and state aid rules, including in the field of nuclear energy;

· the swifter adoption by the Council and Parliament of the 2nd liberalisation package;

· should adoption of the package be delayed, the possible application of Article 86, in particular paragraph 3 thereof, in order to address Directives or Decisions to Member States with a view to eliminating potential distortions of competition, while preserving the obligations of services of general economic interest;

· and finally, a swift solution to the problems of tariffs in intra-Community exchanges and the development of infrastructures which obstruct the effective opening up of markets     

· Liberalisation does not entail any obligation for privatisation. While liberalisation is moving forward at the initiative of the Commission, notably via the route of harmonisation, Member States remain free to privatise their enterprises or not. Once this choice is made, however, the rules of the Treaty remain applicable.
 
· The principle of neutrality enshrined in the Treaty implies, in particular, that private and public enterprises are subject to the same rules notably competition rules and enjoy the same rights, notably the free movement of capital and freedom of establishment.

· The application of the principle of reciprocity and retaliation measures are alien to the Treaty and to the principles of the internal market in particular.

· In principle, the Treaty also rules out discriminatory measures except in cases where application is limited and the measures respect the principle of proportionality. The jurisprudence of the Court also permits derogations "for overriding reasons of general interest" provided the measures taken are non-discriminatory and proportionate.

· These principles were recalled in the 1997 Communication on restrictions to direct investment. The Commission will continue to draw on its 1997 Communication to examine obstacles, notably in the form of special rights, which Member States place in the way of free movement of capital and freedom of establishment, pending the decisions of the ECJ in the cases currently before it in this area.

· The Commission reaffirms the position it took during the very first phase of the privatisation of "Rome Airports" (at a time when the State still held control of society) considering in particular that temporary time limits on the participation of public enterprises under precise, objective, non-discriminatory and pre-agreed conditions are consistent with the Treaty.

· The Commission will launch a dialogue with Parliament in response to its April 2001 resolution requesting a proposal for a Directive on restrictions to intra-Community investment, since the directly applicable provisions of the Treaty do not require any implementing measures. 






