
UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION


Dialogue Concerning Natural Gas		§
Transportation Policies Needed to 		§		Docket No. PL00-1-003
Facilitate Development of Competitive	§
Natural Gas Markets				§


COMMENTS OF
THE INTERSTATE NATURAL GAS ASSOCIATION OF AMERICA
FOLLOWING ROUND TABLE CONFERENCE

	Pursuant to the notice issued by the Federal Energy Regulatory Commission (“Commission” or “FERC”) in the captioned docket, the Interstate Natural Gas Association of America (“INGAA”) hereby files its comments following the Round Table discussion held on March 15, 2001, which addressed whether the FERC’s existing gas marketing affiliate rules should be expanded.  In its initial comments, INGAA stated that no change in circumstances or record evidence justified either expanding the existing gas marketing affiliate rules or making the rules more stringent.  The record in this proceeding supports INGAA’s position.  As detailed herein and in the attached study performed on behalf of INGAA, there is no basis on which expansion or strengthening of the existing marketing affiliate rules can be justified.  To the contrary, expansion of the rules would inhibit further development of an already competitive gas market and would place burdens on certain market competitors to the detriment of gas consumers.  Moreover, expansion of the rules would be inconsistent with the FERC’s policy that affiliated marketers are essential competitors in the natural gas market.  No basis for a change in policy has been demonstrated.  In support hereof, INGAA would show as follows:
I.
COMMUNICATIONS

	All correspondence and communications with respect to INGAA’s comments should be addressed to:

		Joan Dreskin
		General Counsel
		The Interstate Natural Gas Association of America
		10 G Street NE
		Washington, DC  20002
		(202) 216-5928
		(202) 216-0876 - fax

II.
EXECUTIVE SUMMARY

	Comments filed in these proceedings, as well as the discussion at the recent March 15, 2001 Round Table, demonstrate that there is no evidence upon which to expand or make more stringent the gas marketing affiliate rules.  To the contrary, the efforts by certain parties to expand the Commission’s rules constitute an attempt on their part to eliminate marketing affiliates of interstate gas pipelines as competitors and thereby gain competitive advantages.    
	INGAA presented a hand-out at the Round Table discussions illustrating that as a whole interstate gas pipeline affiliates of all kinds hold a very small portion of the firm capacity on their affiliated pipelines.  In contrast to the data presented by INGAA, those advocating the expansion of the gas marketing affiliate rules relied upon anecdoctal, non-specific statements.  They have certainly not presented the sort of evidence required under the Natural Gas Act (“NGA”) and the Administrative Procedure Act (“APA”) for a change to the present regulation.  
INGAA commissioned a study by Dr. John R. Morris of Economists Incorporated  (hereinafter referred to as the "Morris Study") which would examine the actual state of the market place and determine whether there is any basis for expanding or strengthening the marketing affiliate rules. A copy of the study is attached hereto as Attachment "A".  Based upon the facts, rather than unsupported statements, the Morris Study demonstrates that there is no basis for either expanding or strengthening the existing rules.  For example, if pipeline affiliates were systematically able to outbid non-affiliates, as some parties have claimed, then one would expect that pipeline affiliates would consistently have experienced increasing market shares of capacity on affiliated pipelines.  INGAA’s evidence, based on publicly available sources, demonstrates that this is simply not true.  There is no trend towards larger affiliate capacity holdings.  In fact, non-affiliates have been able to increase their market share at least as consistently as affiliates.
	Ironically, the instant inquiry comes at a time when the Commission, in promulgating Order No. 637 and in other initiatives, has directed new and more detailed pipeline capacity allocation rules, new reporting with respect to marketing affiliate relationships with pipelines, and increased and more instantaneous reporting with regard to capacity transactions and capacity availability (whether capacity design or operationally available capacity).  Pipeline transactions and operations are more transparent than ever before.  The inquiry also comes at a time when the Commission has changed its rules regarding complaint procedures to provide for expedition and prompt resolution where appropriate.   Significant time and resources have been expended to create the Commission's current new complaint resolution process and that process is proving effective in rapidly resolving industry disputes.  These developments make it less, not more, necessary to expand or strengthen the existing rules.  
There have been a very limited number of discrete instances of violations of the marketing affiliate rules that have been the subject of individual investigations and remedial action.  These individual cases do not, however, justify a new, burdensome, industry-wide regulatory regime.  There is no evidence of an industry-wide problem.  Indeed, the Morris Study demonstrates that, on an industry-wide basis, affiliates of pipelines are not advantaged relative to other industry participants.  
  Unless the Commission can point to direct and substantial evidence that there is pervasive abuse of the affiliate relationship that the existing marketing rules cannot remedy, the Commission simply has no reason to issue new, more expansive affiliate rules.  Expanding or making more restrictive the existing gas marketing affiliate rules will effectuate fundamental changes with very serious consequences for the market and for consumers.  
III.
COMMENTS

A.	Legal Requirements Necessary to Expand the Gas Marketing Affiliate Rules
	A threshold question in this proceeding is whether any need has been shown to initiate rulemaking proceedings to expand the gas marketing affiliate rules.[footnoteRef:2]  Further proceedings can only be justified if there is substantial evidence of a significant industry-wide problem.   [2:  The Commission’s request for comments and Staff roundtable discussion regarding whether the gas marketing affiliate rules is and can be only a first step given the notice and comment provisions of the APA.  ] 

	In addressing marketing affiliate issues in the past, the Commission has carefully crafted its response to prevent preferential treatment of gas marketing affiliates, while at the same time not undermining the ability of the gas marketing affiliate to compete in the market.  In its initial inquiry regarding marketing affiliates of interstate pipelines, the Commission adopted the “least competitively restrictive alternative” standard to assess whether affiliate regulations are necessary and appropriate.[footnoteRef:3]  When the Commission revised the gas marketing affiliate standards and eliminated certain of the reporting requirements, the Commission specifically pointed to the goal of balancing the need to prevent affiliate abuses and the need to preserve a marketing affiliate’s ability to compete: [3:  “[T]he Commission has also adopted the “least competitively restrictive alternative test” which requires consideration of (1) any negative restrictions on competition, (2) the scope and duration of the restrictions, (3) whether an advantage to the public interest exists, (4) whether any alternative courses of action are available, and (5) if there are no alternatives, whether the offending provision is severable.”  Inquiry into Alleged Anticompetitive Practices Related to Marketing Affiliates of Interstate Pipelines, 58 Fed. Reg. 41982, 41984 (1986).] 

The Standards of Conduct and reporting requirements that remain [after Order No. 566] establish a reasonable balance between preservation of the affiliates’ ability to compete and the prevention of undue favoritism to the affiliates.[footnoteRef:4] [4:  Order No. 566, FERC Stats. & Regs. ¶ 30,997 at 31,032 (1994).] 


On rehearing, the Commission reaffirmed its interest in ensuring that marketing affiliates not be so hamstrung by the rules that they are effectively eliminated as competitors in the gas market:
Pipeline marketing affiliates should be able to compete in the market on the same terms as non-affiliates to the maximum extent possible.[footnoteRef:5] [5:  Order No. 566-A, Standards of Conduct and Reporting Requirements for Transportation and Affiliate Transactions, Regulations Preambles, FERC Stats. & Regs. ¶ 31,125 (1994).] 


	Measured against these standards what does the record show?  The record shows that a mandatory requirement for further proceedings—an industry-wide problem of significant proportions that cannot be addressed effectively under the existing rule-- does not exist.  The hand-out presented by INGAA at the Round Table conference demonstrated that on an industry-wide basis pipeline affiliate capacity holdings are relatively small and certainly not sufficient in size to trigger further generic rulemaking proceedings to limit, for example, the amount of capacity that a marketing affiliate can hold on its affiliated pipeline.  
The attached Morris Study demonstrates in detail that there is no basis for further proceedings herein.  
First, the list of leading marketers in both 1995 and 2000 includes a mix of non-affiliates and affiliates.  Marketing affiliates do not dominate the list.  Second, there is no statistically identifiable trend since 1995 in favor of marketing affiliates.  To the contrary, changes in market position show that individual non-affiliates gained and lost in total capacity holding, as did affiliates.  The facts support a conclusion that industry-wide there is vibrant competition in the market in which both affiliates and non-affiliates participate.  Third, affiliates on the list did not deal exclusively with their affiliated pipelines.  In fact, as demonstrated in the attached study, affiliate holdings on their affiliated pipelines are small even considering: (i) affiliates that do not fall within the Part 161 definition of gas marketing affiliates; (ii) marketing affiliates' released capacity holdings; and (iii) affiliated asset managers that may or may not have marketing control over the capacity asset.  As a group, all corporate affiliates’ shares of firm pipeline capacity have remained virtually identical since 1996 (from 14.7% in 1996 to 14.4% in 2000).  Gas marketing affiliates’ shares of firm pipeline capacity have not increased appreciably since 1996; marketing affiliates hold 5.3% of firm capacity on affiliated pipelines in 2000 as compared to 4.1% in 1996.  See Morris Study, Table 2.  With respect to electric generation affiliates, their shares of capacity on affiliated pipelines also have not increased appreciably since 1996.  Generation affiliates hold only 0.2% of capacity on affiliated pipelines in 2000 as compared to 0.1% in 1996.  See Morris study, Table 3.
To further test the conclusions that might be drawn from the raw data, Dr. Morris performed market concentration studies in specified market areas and production areas.  As shown in the attached study, in all instances, these studies show that concentrations are well below the levels that would trigger concerns about market concentration and the exercise of monopoly power.  
In summary, the data show no appreciable change in the capacity holdings by gas marketing affiliates or indeed by other affiliates of interstate pipelines, and certainly the data show no trend towards more affiliate capacity holdings that would merit a new look and a potential expansion of the gas marketing affiliate rules.
B.	Capacity Allocation on Interstate Pipelines Is Fair and According to Commission Approved Standards.

At the Round Table conference, several parties indicated concern about the way capacity is allocated on interstate pipelines.  These concerns were also echoed in the initial comments in the captioned proceedings.  These concerns are not, however, supported by the available evidence.
Simply put, the capacity allocation rules, approved by the Commission for individual pipelines, have not worked to favor marketing affiliates.  The data in the Morris Study demonstrate that, to the contrary, marketing affiliates have not been the predominant holders of capacity regardless of what type of capacity allocation method might be used (auction, net present value, or first come first served).  There is no generic, industry-wide evidence that these existing allocation rules, embodied in approved FERC gas tariffs, have been systematically used to favor gas marketing affiliates or any other affiliates. As noted by Enron North America at the Round Table conference, non-affiliates apparently want to eliminate a competitor, rather than engage in real competition.[footnoteRef:6]5 [6: 5 Some of the comments that were filed on the capacity allocation issue, including the arguments discussed herein in Paragraph III D, that capacity allocation procedures be modified to eliminate the ability of marketers to obtain large blocks of capacity from the pipeline are really a broad scale attack on the existing rules and regulations and tariff provisions regarding the allocation of pipeline capacity.] 

One argument made by those advocating a revision to capacity allocation methods is that if a marketing affiliate is a bidder on capacity, the “market price” for transportation capacity should be deemed to be that of the next highest bid of a non-affiliated participant.  This argument is economically flawed and inconsistent with Commission precedent.  The argument assumes that all participants in the market should value capacity in precisely the same way and that there is an identifiable and fixed way in which to determine the price of capacity from point to point.  If the marketing affiliate bids more for the capacity than a non-affiliate, the assumption is that the bid is artificially inflated because of the affiliate relationship. That assumption simply does not hold water, and there is no evidence in the proceeding to support it.  Some marketers value capacity for financial trading, some obviously regard capacity holdings as more or less valuable depending on whether they are dedicated to a single market or whether they have flexibility from time to time to access other markets.  Some need the physical capacity in order to fulfill obligations to consumers.  
The proposal that the second best bid sets the “market price” is nothing more than a ploy to force pipelines into discounting their firm capacity. The end result of this argument is obvious; if this proposal were adopted, interstate pipelines would not have a reasonable opportunity to recover their cost of service.  The Commission has held in numerous cases involving proposals to implement net present value allocation methodologies and in other proceedings going back to Order No. 436 that interstate pipelines are not required to give discounts.  The "second-highest bid" proposal simply cannot be squared with well-established Commission and court precedent.
If pipelines do give discounts, of course, they must do so on a basis that is not unduly discriminatory.  The existing marketing affiliate rules do not prohibit the pipelines from offering discounted rates to their affiliated marketers.  Rather, the rules impose strict requirements regarding the extension of those discounts to other shippers that are similarly situated to the affiliate.
  In Order No. 566, the FERC rejected arguments by shippers that the FERC should bar a pipeline from providing a discount to an affiliate.  In reviewing a proposal by Natural Gas Pipeline Company of America (“Natural”) to implement an open auction procedure for awarding capacity in the wake of the determination that Natural had violated the marketing affiliate standards, the Commission rejected a second round of bidding that would give non-affiliates another opportunity to win the capacity.  The Commission found that this approach “would place Natural affiliates at a competitive disadvantage” because the two-round approach would impose an extra burden on affiliates alone in acquiring capacity.[footnoteRef:7]6 Just recently, the Commission held that interstate pipeline gas marketing affiliates compete on the same basis as all others and should not be disadvantaged in competing for capacity.[footnoteRef:8]7 [7: 6  Natural Gas Pipeline Co. of America, 82 FERC ¶ 61,299 at 62,185 (1988).]  [8: 7 Tennessee Gas Pipeline Co., 94 FERC ¶ 61,097  (2001).] 

If parties wish to address specific issues with regard to discounting practices of individual pipelines, there are complaint procedures pursuant to which they can do so on a fast-track basis.
C.	There Is No Basis upon Which to Expand the Rules to Include Electric Generation Affiliates

One issue raised in the notice instituting these proceedings is whether the gas marketing affiliate rules should be expanded to apply to pipelines transactions with their electric generation affiliates.  As demonstrated by the evidence presented by INGAA, there is no basis for such an expansion of the rules.  In fact, electric generation companies that are affiliated with interstate pipelines hold miniscule amounts of capacity on their affiliated pipelines.  
The previous instances in which the Commission has addressed the vertical integration concerns were fact specific and there are no facts, industry-wide, that would merit expansion of the rules to electric generation facilities.  Specifically, the Commission has reviewed whether the marketing affiliate rules should be expanded to generation affiliates of the pipeline in the context of specific pipeline/electric utility merger proceedings.  In the El Paso/Coastal, Entergy/FP&L and Columbia/NiSource mergers, the Commission found no evidence of market power and consequently did not impose expanded affiliate standards.  In the Koch/Entergy merger, the Commission also did not impose expanded marketing affiliate standards even when proposed by the applicant Entergy.  By contrast, in the Enova merger, the Commission, based on the specific facts presented, found evidence of market power and established expanded marketing affiliate rules.  The Commission's decision not to expand the marketing affiliate standard to generation affiliates in all mergers confirms that the Commission does not believe that, in all cases, a newly-combined entity can exercise market power over non-affiliated competitors.  
No party to this proceeding has demonstrated that there is a problem associated with pipelines dealing with affiliated electric generation entities.  What has been shown, both in this proceeding and in others, is that there is a need for interstate natural gas pipelines to provide service to electric generation entities so that the provision of energy to consumers will be reliable, continuous, and safe.[footnoteRef:9]8  Creating new rules which single out for discriminatory treatment pipelines affiliates involved in generation activities would hurt consumers who need more generating capacity. [9: 8 See, e.g., Koch Gateway Pipeline Co., 95 FERC ¶ 61,086 (2001).] 

The market has already provided protection against inappropriate information flows between interstate pipelines and their electric generation affiliates.  As noted at the Round Table conference, interstate pipelines dealings with non-affiliated electric generation customers or potential customers are typically subject to a confidentiality agreement concerning the details of the proposed project.  Interstate pipelines thus cannot divulge that information to their affiliates or for that matter to anyone else.  There is no evidence that interstate pipelines have on a systemic basis violated such agreements and provided information to others as to, for example, ideal sites for the location of electric generation facilities.  
The citing of generation facilities takes into account numerous factors including the availability of the necessities for electric generation, including access, water, and location with respect to the electric transmission grid.  Today's sophisticated power developers do not need pipelines to make those evaluation for them.  Further, pipeline tariffs set out criteria by which pipelines process requests for new service and for additional facilities (such as taps, meters, and lateral lines).  These sections of the pipeline tariff are subject to requirements that they be applied in a nondiscriminatory manner either explicitly or under the Natural Gas Act directives that pipelines act in a manner that is not unduly discriminatory or unduly preferential.
D.	The Commission Should Not Act to Require Pipelines to Market Capacity in Small Packages

At the Round Table conference there was some concern about the fact that pipelines market capacity in large volume quantities.  Suggestions were made that pipelines be forced to market capacity in smaller quantities.
  For decades, pipelines have been marketing huge blocks of their capacity to single customers such as industrial end-users or local distribution companies.  Only since the advent of open access transportation have marketers been able to acquire large blocks of capacity on pipelines.  Some of those marketers are affiliated with the pipelines.    Interstate pipelines are now required, pursuant to the Commission's regulations, to post any available capacity.  That capacity is subject to the allocation procedures set forth in each pipeline’s FERC Gas Tariff.  A pipeline has no ability, and indeed no justifiable reason, to limit the amount of capacity a single bidder can obtain if that shipper, in the bidding process, places more value on the capacity than other shippers.  This is simply competition at work.  In addition, for those pipelines that the use net present value       method, parties bidding for small packages of capacity are not disadvantaged due to the mechanics of the net present value allocation process.
As pointed out at the Round Table conference, customers typically contract for service that coincides with their service requirements.  Requiring customers to bid on multiple small volume quantities and enter into multiple contracts results in administrative inconvenience both for the customers and for the pipelines.  There is no basis for this artificial restriction. 
IV.
CONCLUSION

In summary, no party to these proceedings has shown any evidence that would support further rulemaking proceedings on a generic basis to expand the existing gas marketing affiliate rules.  The fact that some isolated violations of the marketing affiliate rules have been found is simply evidence that the complaint procedures work, not that there is evidence of a generic industry-wide problem.  No further action should be taken in these proceedings.  
WHEREFORE, the Interstate Natural Gas Association of America respectfully requests that the Commission terminate the proceedings in the captioned docket for reasons stated above.
					Respectfully submitted,


			Joan Dreskin
		General Counsel
		The Interstate Natural Gas Association of
   America
		10 G Street NE
		Washington, DC  20002
		(202) 216-5928
            (202) 216-0876 - fax
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