
 
Eletrobolt Closing Issues

With a view to achieving an OPIC disbursement to the Eletrobolt project by year-end, Enron has agreed that OPIC can put the $50 million portion of the OPIC loan (which has previously been scheduled to be amortized during the merchant period) to Enron at the end of year five.  Although this simplifies the financing documentation required somewhat, there is a tremendous amount that still needs to be done to achieve financial closing by year-end.  Set forth below are (i) a list of significant open issues that require immediate resolution for a year-end closing, (ii) a listing of certain additional considerations relevant to the timing of an OPIC disbursement, and (iii) a list of the significant documents that SFE would be required to finalize prior to the disbursement of OPIC's loan.  The lists below are intended to represent areas that are a priority given the progress required to achieve SFE’s goal.  These lists are not intended to be all-inclusive as is the Closing Checklist which should be referred to for a more complete detail of the documentation outstanding and other critical path items.  The Closing Checklist must be reviewed by Enron and OPIC and updated by next week to establish the schedule for achieving a closing.
 We are prepared to restart discussions regarding the structure for the second five years of the loan at the beginning of next year.
I.	Open Issues That Require Immediate Resolution for a Year-End Close and Disbursement:
1. Enron-proposed offshore refinancing structure requiring OPIC to acquire existing loans made outside of Brazil (need to resolve outstanding issues pertaining to Central Bank registration, withholding tax, and other due diligence matters).  While we understand that there is an economic benefit to Enron from the structure, there should be an agreement that if pending issues are not resolved within two weeks, the idea will be dropped.  Enron is arranging a meeting with the Central Bank to discuss the RFO relating to this structure, and must receive a response that is acceptable to OPIC.  This must be accomplished within two weeks to provide sufficient time to re-draft the Finance Agreement.
2. Enron proposal for use of Enron guaranty to permit early withdrawal of cash from onshore and offshore collateral accounts prior to permitted distribution dates, (including Enron proposal to satisfy reserve account balances with a guaranty, rather than a letter of credit or cash). In principle, we can accept use of a letter of credit, but not an Enron guaranty, to permit early withdrawal from the distribution account and for funding of the debt service reserve. Please advise in the next few days if you wish us to proceed on a closing on this basis.
3. Enron proposal to distribute dividends on a monthly basis, rather than on a quarterly basis.  We cannot accept distribution of dividends more frequently than quarterly. Please advise in the next few days if you wish us to proceed on a closing on this basis.
4. Offshore and onshore collateral accounts arrangements must be restructured to reduce devaluation risk and more closely follow traditional waterfall structures.  Enron has made meaningful modifications to our proposals and there are numerous issues that need to be resolved.  The outstanding commercial issues must be resolved within the next two weeks.
5. Enron objection to use of golden quotas that are similar to the golden quotas used in other Brazilian financings.  OPIC requires a golden quota for all transactions in Brazil (in power and other sectors).  It was accepted by Enron in Cuiabá, and is required for Eletrobolt.  Please advise of your ability to accept this requirement in the next few days.
6. Finalize the structure of how the Enron guaranty will work in an early termination of the Consortium in the event of an SFE default with respect to structure and timing of the $50 million repayment under the guaranty.  This commercial issue must be resolved within the next two weeks.

II. Other Considerations:
1. As much of the financing documentation is at first draft stage and many issues are likely to arise in connection with finalizing the financing agreements, Enron must be willing and prepared to take a practical approach to negotiating the fine points if the transaction is to close by year-end.
2. Many of the conditions that will need to be met in order for a disbursement to occur by year-end are to a certain extent outside of the control of OPIC and Enron, such as Brazilian government approvals (including registration of the Consortium with the MAE), perfection of Brazilian, Cayman Islands, and U.S. collateral, legal opinions, and third-party consents.  These items are ultimately Enron's responsibility and we are assuming you are giving them your utmost attention and priority.

III. Principal Documentation to Be Finalized: other than the Finance Agreement (which requires resolution of several issues, including Enron's recently proposed funding structure) the remaining documentation is in the initial draft stage.  (Also, OPIC’s outside counsel is currently reviewing the warehousing trust structure to be sure there would be no adverse consequences to OPIC to close and disburse and expect to respond on this matter by mid-November.)  Enron would be required to deliver each Transaction Document prior to funding, including the following:
1. Subordinated Loan Agreement (Enron to provide first draft); please advise when a draft will be provided.
2. Onshore Retention Agreement (first draft delivered by Enron; business terms must be agreed to before the draft can be turned around).
3. Offshore Retention Agreement (first draft delivered; business terms must be agreed to before the draft can be turned around).
4. Brazilian Security Documents (OPIC awaiting Enron's comments on first drafts; several issues remain to be discussed regarding timing and possible indemnity from Enron with respect to pledge of quotas); please advise when Enron will provide comments.
5. Consent Agreements (includes Consent Agreements with Petrobrás, General Electric, and NEPCO); please advise the status of the Petrobrás consent.
6. Subordination Agreements (requires resolution of waterfall issues); please advise on when Enron will provide comments to OPIC draft.
7. Sponsor Support Agreement (OPIC to draft once all business points are agreed upon).
8. Enron Subordinated Debt Guaranty (Enron to provide first draft); please advise when a draft will be provided.
9. GE Dedicated Engine Rental Agreements (Enron to finalize); please advise when these will be finalized.
10. Shared Facilities Agreement (Enron to provide amendment); please advise when this will be provided.
11. Funding Documents, including Liquidity Facility Agreement; OPIC to respond to Enron comments on drafts by end of next week.
12. SFE Articles of Association ;OPIC will provide amendment language to incorporate golden quota.
13. Provisional Reliability Test procedures to be agreed to between OPIC, IE, and Enron; please advise when Enron will provide OPIC’s IE with draft of procedures.
14. Opinions of counsels, including New York, Brazilian, and Cayman Islands (OPIC to prepare first drafts of each in next three weeks).
15. Required Approvals to be obtained (Brazilian counsels have not yet agreed upon necessary approvals, especially those approvals required for the Consortium's registration with the MAE); local counsels need to meet and agree on action plan for pending items and revert to project teams with specifics by next week.
16. Insurance coverages acceptable to OPIC, including ability to pay proceeds offshore to the extent permitted under Brazilian regulations; please advise of Enron plan to obtain IRB approval for this.
Finally, although OPIC has attempted to include all the Brazilian legal issues of which it is aware, these lists have been prepared without consulting with Brazilian counsel.
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