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Texas Eastern Transmission Corp.


)     Docket No. CP95-218


ANSWER OF THE INTERSTATE NATURAL GAS ASSOCIATION OF AMERICA TO REQUEST FOR REHEARING OF THE INDICATED SHIPPERS AND DYNEGY MARKETING AND TRADE


Pursuant to Rule 213 of the Rules of Practice and Procedure of the Federal Energy Regulatory Commission (“Commission”), 18 C.F.R. § 385.213, the Interstate Natural Gas Association of America (“INGAA”)[footnoteRef:2] files this answer to the “Request for Rehearing of the Indicated Shippers and Dynegy Marketing and Trade” (“Request for Rehearing") jointly filed January 16, 2001 in the above docket by a group of producers calling themselves “Indicated Shippers” and Dynegy Marketing and Trade (for the purposes of this answer, collectively “Indicated Shippers and Dynegy”).[footnoteRef:3]  Indicated Shippers and Dynegy have requested rehearing of the Commission’s December 14, 2000 “Order on Remand” in Docket No. CP95-218-002, Texas Eastern Transmission Corp., 93 FERC (CCH) ¶ 61,273 (2001).   [2: INGAA is a trade association comprised of --- members. [Most or All?] are interstate pipelines, subject to the Commission’s comprehensive jurisdiction under the Natural Gas Act (“NGA”).  INGAA, along with several of its member pipelines, has been admitted as an intervenor in Docket No. CP95-218.  ]  [3: INGAA recognizes that the Commission’s Rules of Practice and Procedure do not permit answers to requests for rehearing filed under Section 19(a) of the NGA.  However, the Commission has allowed such answers when the answer will result in a more complete record on which to base a decision. E.g., Smith v. Portland Natural Gas Transmission System, 91 FERC (CCH) ¶ 61,231 at 61,842 (2000).  INGAA’s answer meets that criterion and the Commission should accept and consider it.  ] 

The Order on Remand is a well-reasoned and correct response to the concerns raised by the court of appeals.  Indicated Shippers and Dynegy’s criticisms rest, in large part, on a failure to comprehend a fundamental Commission requirement, i.e., that service using capacity on an interstate pipeline acquired by another interstate pipeline must be offered and rendered using the acquiring pipeline’s Commission-approved tariff.  Also, much of the Request for Rehearing rests upon contrived hypothetical examples that are improbable and in some instances, unrelated to pipeline acquisition of capacity.  Consequently, the Commission should deny the Request for Rehearing and reaffirm the Order on Remand.

I. 
Background 

In the Order on Remand, the Commission acted upon remand by the court of appeals in Colorado Interstate Gas Company v. FERC, 146 F.3d 889 (D.C. Cir. 1998) (“CIG v. FERC”).  There the court reviewed earlier orders where the Commission had acted on a petition for declaratory order filed by an interstate pipeline, Texas Eastern Transmission Corporation (“Texas Eastern”).  Texas Eastern Transmission Corporation, 74 FERC (CCH) ¶ 61,074 (1996), reh’g denied and clarification granted in part and denied in part, 78 FERC (CCH) ¶ 61,277 (1997). 
Texas Eastern requested the Commission to declare that Order No. 636[footnoteRef:4] did not create a per se rule prohibiting interstate pipelines that had implemented Order No. 636 from acquiring natural gas transportation capacity on other interstate pipeline systems.  The Commission granted the requested declaration.  However, any interstate pipeline seeking to acquire capacity on another system would first be required to submit the proposal to the Commission for the Commission’s review.  The pipeline would be required to describe to the Commission the terms and conditions under which the pipeline would offer the capacity.  74 FERC (CCH) at 61,221.  According to the Commission, this would enable the Commission to determine whether the proposal was consistent with the policy of Order No. 636.  Id.  (This policy will be referred to as the “Texas Eastern policy.”) [4: Pipeline Service Obligations and Revisions to Regulations Governing Self-implementing Transportation; and Regulation of Natural Gas Pipelines after Partial Wellhead Decontrol, Order No. 636, 57 Fed. Reg. 13267, clarified and reh’g denied in part and granted in part, Order No. 636-A, 57 Fed. Reg. 36,128, clarified and reh’g denied, Order No. 636-B, 57 Fed. Reg. 57,911 (1992), aff’d in part and remanded in part sub nom. United Distribution Companies v. FERC, 88 F.3d 1105 (D.C. Cir. 1996), cert. denied, 520 U.S. 1224, (1997).] 

In CIG v. FERC, the court noted that the Commission did not deny that the Texas Eastern policy hindered the ability of interstate pipelines to compete in the market for both long-term and short-term transportation transactions and to participate in the capacity release program.  146 F.3d at 891.  The court found that the Commission had failed to explain why capacity in the hands of interstate pipelines poses any greater danger than capacity held by non-pipelines.  Id. at 891-92.  The court also found that the Commission had failed to explain why existing regulatory mechanisms were inadequate to forestall any harm stemming from pipelines holding capacity on other systems.  Id. at 892.  The court remanded the matter to the Commission “for a fuller explanation[]” of the Commission’s decision “to treat pipelines and non-pipelines differently in a context where they appear similarly situated, . . .”  Id. at 893.
In the Order on Remand, the Commission found that there had been no complaints against pipelines for anticompetitive behavior, undue discrimination, or affiliate abuse following the case-specific grants of authorization to acquire capacity on other systems.  93 FERC (CCH) at 61,884.  Additionally, the Commission viewed recent changes made in its policies and regulations as additional support for the view that the public interest would not be threatened if pipelines were allowed to acquire capacity on other systems without prior review.  Among other matters, the Commission noted that the “reporting of detailed transactional information provides shippers with both price transparency for informed decisionmaking and the ability to monitor transactions for undue discrimination and preference.  It also enhances the Commission’s ability to monitor marketplace behavior to detect and remedy anticompetitive behavior.”  93 FERC (CCH) at 61,885.
The Commission therefore concluded that pipelines would not be required to secure prior approval before acquiring capacity on other systems.  The Commission required the acquiring pipeline to treat the capacity as part of its own system.  Also, the pipeline would have to comply with the open access regulations with respect to that capacity.  Id. at 61,885-86.  Furthermore, the pipeline would be at-risk for the cost of the capacity.  Id. at 61,886.  
Indicated Shippers and Dynegy filed their Request for Rehearing on January 16, 2001.

I. 
Discussion 

J. The Notice and Comment Procedure of the Administrative Procedure Act Does Not Apply Here and Indicated Shippers and Dynegy Are Wrong to Argue that the Commission Erred by Failing to Follow that Procedure. 

First, Indicated Shippers and Dynegy contend that the Commission has not observed the requirements of the Administrative Procedure Act, 5 U.S.C. § 553, applicable to the recission or modification of a regulation.  Request for Rehearing at 8-9.  Indicated Shippers and Dynegy argue that an existing regulation requires that, whatever capacity on upstream systems an interstate pipeline acquires, that capacity must be assigned to the pipeline’s shippers.  Indicated Shippers and Dynegy cite 18 C.F.R. § 284.242 which requires open access interstate pipelines “to assign to its firm shippers its firm transportation capacity, including contract storage, on all upstream pipelines, whether the firm capacity is authorized under part 284 or part 157.”  This regulation is not implicated in the issue addressed by the Order on Remand.  Indicated Shippers and Dynegy fail to understand the function of Section 284.242, a function that is not and cannot be threatened by the Order on Remand.  
Indicated Shippers and Dynegy completely miss the mark:  The Commission’s action in this proceeding addresses an entirely different issue; it does not impact Section 284.242.  That regulation was a transitional measure aimed at unbundling interstate pipelines’ city-gate sales; its mission was to implement Order No. 636 by requiring interstate pipelines to assign to their firm shippers capacity on other interstate systems traditionally held by the pipelines to support their merchant function.[footnoteRef:5]  By contrast, the controversy addressed by the Request for Rehearing arises in the post-unbundling interstate gas market.  That much was made explicit in the pre-remand phase of these proceedings.[footnoteRef:6] The question of pipelines holding capacity to support bundled city-gate sales is simply not present here. [5: When describing the “goal” of Section 284.242, the Commission said:  “[T]he required assignment of upstream part 157
capacity held by pipelines was necessary to implement the unbundling of sales and transportation service.”  Order No. 636-B, 57 Fed. Reg. at 57,915.  This goal has been achieved.]  [6: See 74 FERC (CCH) at 61,220 (“The transition to unbundled sales is now complete and pipelines and their shippers have become more accustomed to doing business in the unbundled environment.”).] 

Order No. 636 has been fully implemented for several years and there is nothing in the Order on Remand that will allow or even encourage any interstate pipeline to resume bundled city gate service.  Subpart J of Part 284 of the Commission’s regulations prevents that, and Indicated Shippers and Dynegy make no showing that the Order on Remand has undercut subpart J’s efficacy.  Whatever lack of force 18 C.F.R. § 284.242 may now have is the result of successful implementation of Order No. 636, something that occurred quite a bit before the Order on Remand.  Consequently, Indicated Shippers and Dynegy are incorrect to say that the Order on Remand “repeals” that regulation.
Lastly, INGAA notes that the action the Commission has taken in this docket is via declaratory order.  Such a proceeding is provided for in the Administrative Procedure Act (“APA”) under “Adjudications.”  See 5 U.S.C. § 554(e).  Thus, the procedures of the statute that Indicated Shippers and Dynegy cite at Request for Rehearing at 9, 5 U.S.C. § 553 (“Rule making”), do not apply.  Consequently, Indicated Shippers and Dynegy’s citations to cases requiring the APA’s notice and comment procedures are simply not relevant here.

B. Contrary to the Arguments of Indicated Shippers and Dynegy:  (i.) the Texas Eastern Policy Did Place Interstate Pipelines at a Competitive Disadvantage; and (ii.) the Commission Acted Reasonably and within its Discretion by Concluding that the Absence of Pipeline Misconduct Showed that the Policy Was Not Necessary. 

Indicated Shippers and Dynegy argue that the case-by-case review required by the Texas Eastern policy was effective in preventing misconduct on the part of the pipelines (e.g., affiliate abuse).  For this reason, they assert, the policy should continue unmodified.  They also claim that the Commission’s “timely” action on pipeline requests to acquire capacity on other systems shows that the Texas Eastern policy placed pipelines at no competitive disadvantage and thus there is no reason to lift from the pipelines the burden imposed by the Texas Eastern policy.  Request for Rehearing at 9-10.  
In criticizing the Commission’s conclusion that the preapproval process remanded in CIG v. FERC has proven unnecessary, Indicated Shippers and Dynegy focus on the Order on Remand's language:  “We have received no complaints against a pipeline for anticompetitive or unduly discriminatory action or affiliate abuse with respect to offsystem capacity acquired under the Texas Eastern policy.”  93 FERC (CCH) at 61,884 (quoted at Request for Rehearing at 10).  Indicated Shippers and Dynegy argue that, contrary to the Commission’s conclusion, this shows that the Texas Eastern policy has been effective in carrying out the Commission’s policies and should remain in place.
Indicated Shippers and Dynegy offer no support for their conclusion.  First, Indicated Shippers and Dynegy do not contend that there have been, in fact, complaints of unduly discriminatory or anticompetitive behavior by interstate pipelines in the wake of the orders under review in CIG v. FERC.  Consequently, they leave unquestioned the accuracy of the Commission’s observation and they are left to attack the conclusion the Commission has drawn from that observation.  Second, if the conduct of interstate pipelines requires as much policing as Indicated Shippers and Dynegy suggest, and if the Texas Eastern policy is so essential to that policing, then Indicated Shippers and Dynegy should be able to identify at least one nefarious scheme that was thwarted by the Commission’s review prior to a pipeline acquisition of capacity on another system.  They have not done so.
The Commission has correctly exercised its discretion to interpret the post-Order No. 636 experience as no longer requiring its review as a condition for allowing acquisition by interstate pipelines of capacity on other systems.  All that stands against the Commission’s conclusion is Indicated Shippers and Dynegy’s unsupported and self-serving claim to the contrary.  In view of the Commission’s expertise in regulating the interstate natural gas industry, this is no ground for disturbing the Order on Remand.  
Indicated Shippers and Dynegy also contend that the Commission has moved in a “timely manner” on pipeline requests to acquire capacity on other systems.  They assert that this should allay the court’s concern, see 146 F.3d at 891, that the Texas Eastern policy has placed interstate pipelines at a competitive disadvantage.  Indicated Shippers and Dynegy offer no analysis of the time it has taken the Commission to act on all such applications or even a sample of applications.  The fact is that pipelines, among all participants in the interstate natural gas industry, stood alone by having to secure Commission approval before acquiring capacity on other systems.  If no other industry participant faces this requirement, obviously interstate pipelines are disadvantaged.  While administrative efficiency can mitigate this disadvantage, it cannot eliminate it.  Since the disadvantage has proven to be unjustified, it would have been arbitrary and capricious for the Commission to maintain it.
Also, an examination of the language of the court to which Indicated Shippers and Dynegy refer shows that the court’s observation that pipelines were competitively disadvantaged by the Texas Eastern policy rested upon a Commission admission.  See 146 F.3d at 891.  In any event, by now asking the Commission to find that the Texas Eastern policy does not disadvantage interstate pipelines, Indicated Shippers and Dynegy are asking the Commission to modify CIG v. FERC.  The NGA does not permit the Commission or anyone else to disturb a final court of appeals decision.  See NGA § 19(b) (“The judgment and decree of the court, affirming, modifying, or setting aside, in whole or in part, any such order of the Commission, shall be final subject to judicial review by the Supreme Court . . . upon certiorari . . .”).

C. Indicated Shippers and Dynegy’s Attack on the Order on Remand Uses a Flawed Economic Example and Ignores Improvements in the Commission’s Procedures as well as the Commission’s Requirement that the Acquiring System’s Tariff Apply to Service on the Transferred Capacity. 

Indicated Shippers and Dynegy offer a contrived hypothetical example by which a downstream pipeline (“Pipeline B”) acquires capacity on a lower-priced affiliated upstream pipeline (“Pipeline A”) with lower rates.  Request for Rehearing at 11-12.  According to Indicated Shippers and Dynegy, this would allow a conspiratorial scheme that would automatically increase rates on the transferred capacity without Commission review and with the benefit accruing to the common corporate parent.  In addition, Indicated Shippers and Dynegy raise the prospect of Pipeline A’s rates applying with Pipeline B able to release the capacity with no rate cap.  
The first hypothetical proferred by Indicated Shippers and Dynegy is flawed.  Even if the downstream pipeline could apply its higher rates to service on the upstream system’s facilities, it is of no value unless the flow path (i.e., the path taken by the gas shipped on both systems) is one that shippers want.  If the flow path is wanted by the shippers, then almost certainly the capacity on the upstream system, priced at the upstream system’s lower maximum recourse rates, will already have been subscribed and will not be available to transfer to the downstream system.  If the upstream system’s capacity is so unmarketable that it is available to the downstream system, it will become no more marketable in the hands of the higher-priced pipeline.  Thus, Indicated Shippers and Dynegy’s example is prima facie implausible.
Secondly, if in fact it can be shown that the downstream pipeline is collecting rates in excess of the upstream pipeline’s maximum recourse rates for whatever reason, including charging above market rates for low-priced capacity, an injured party can file a complaint under Section 5 of the NGA.  According to Indicated Shippers and Dynegy, “any challenge to Pipeline’s B’s rates under Section 5 will take years to resolve.”  Request for Rehearing at 11.  Indicated Shippers and Dynegy’s grousing ignores the Commission’s recent efforts to accelerate the complaint process.[footnoteRef:7]  This includes the establishment of “Fast Track” procedures.  See 18 C.F.R. § 385.206(h).  Under the recently-promulgated “Procedural Time Standards for Hearing Cases,” an initial decision must be issued within 60 days of a Commission order setting a complaint for hearing in the case of regular (i.e., “non-Fast Track”) proceeding.  If Fast Track procedures apply, an initial decision is due eight days after the order setting the matter for hearing.  Indicated Shippers and Dynegy have offered no reason to think that Commission action against any “rate leveraging” of acquired capacity will be unreasonably protracted. [7: See generally Complaint Procedures, Order No. 602, 64 Fed. Reg. 17,087, clarified in part and reh’g granted in part and denied in part, Order No. 602-A, 17 Fed. Reg. 43,600 (1999).] 

As additional argument, Indicated Shippers and Dynegy suggest the possibility that the pipeline acquiring capacity will be able to release it without a price cap.  Request for Rehearing at 12.  This suggestion is also based on a flawed premise.  Indicated Shippers and Dynegy’s suggestion implies that the acquiring pipeline will be a shipper with respect to that capacity.  But the Order on Remand makes clear that the acquiring system will be the transporter with respect to that capacity and will offer the pursuant to its Commission-approved tariff.  See Order on Remand, 93 FERC (CCH) at 61,885 (“Generally, to insure that the acquisition is consistent with the open access principles of Order No. 636, we have required that the acquiring pipeline treat the leased capacity as if it were an extension of its own facilities and thus subject to its own tariff.”); id. at 61,885-86 (“We . . . believe that it is not necessary to apply the shipper must have title policy to pipelines holding capacity on other pipelines since the purpose of the policy -- nondiscriminatory, efficient allocation of capacity with transparency -- is met by the requirement that the pipeline treat the acquired capacity as though it were part of its own system.”).  Since the acquired capacity will be offered pursuant to the terms of the acquiring pipeline’s Commission-approved tariff, the acquiring pipeline is not a “firm shipper” within the meaning of 18 C.F.R. § 284.8(a) and is not therefore eligible to “release capacity.”

D. Indicated Shippers and Dynegy Have Not Shown that there Is any Materially Greater Danger of “Skewing” Supply in the Wake of the Order on Remand.

Indicated Shippers and Dynegy offer another hypothetically problematic scenario in an attempt to show that not requiring pipelines to secure Commission approval prior to acquiring capacity on other systems will “distort or ‘skew’ sources of supply across production areas.”  Request for Rehearing at 13.  This example also involves affiliated systems.  The first affiliate (“Pipeline C”), the upstream system, has excess capacity.  “Affiliated Marketer E” operates a gathering system.  “Pipeline D,” a downstream system with little excess capacity, acquires capacity on Pipeline C.  Pipeline D releases that capacity to an unaffiliated customer who is bound to purchase gas from points served exclusively by Affiliated Marketer E.  The unaffiliated customer also receives a discount for service along Pipeline D.  According to Indicated Shippers and Dynegy, the affiliated systems have moved the customers of the capacity-acquiring system to a source of supply that would not be chosen but for the Commission’s relaxation of the Texas Eastern policy.  See Request for Rehearing at 13.  
This hypothetical example does not support the need to continue the Texas Eastern policy.  First, this hypothetical, while possible in theory, is contrived and implausible.  Indicated Shippers and Dynegy have made no showing that these examples have occurred or are likely to occur.  Second, even if this hypothetical were to occur, it would not be the result of a pipeline’s acquisition of capacity.  The problematic aspect of the hypothetical is Pipeline D’s tying the sale of its capacity to the shipper’s use of receipt points that can only be served by its affiliate.  This tying arrangement, however, has nothing to do with Pipeline D’s acquisition of Pipeline C’s capacity.  If one were to hypothetically assume that Pipeline D would engage in such conduct, it could do so with respect to its own capacity.  The Order on Remand does not facilitate or in any way enhance pipelines’ ability to engage in this type of conduct.  
Finally, assuming arguendo, that a pipeline would engage in such a scheme, maintaining the Texas Eastern policy would not prevent it from occurring.  Requiring Pipeline D to file for authority to acquire capacity on Pipeline C would not enable shippers to detect such a scheme because the tying arrangement would not occur until after approval had been obtained.  In short, the parade of horribles proffered by Indicated Shippers and Dynegy are simply contrived examples of affiliate discrimination that have no basis in fact and are simply irrelevant to the issue of whether pipelines should continue to be placed at a competitive disadvantage by requiring them to seek pre-approval for the acquisition of capacity.


E. The Commission Did Not Err by Lifting the “Shipper-Must-Have-Title” Rule while Allowing Interstate Pipelines to Acquire Capacity on other Systems on a “Non-Shipper Specific” Basis. 

In an especially confused portion of the Request for Rehearing, Indicated Shippers and Dynegy criticize the Commission for not holding interstate pipelines to the “shipper-must-have-title” rule while allowing these systems to acquire capacity on other systems on a “non-shipper specific” basis.  Request for Rehearing at 16.  This criticism is misplaced since it overlooks the requirement that the acquired capacity be offered under the acquiring pipeline’s tariff.  As a result, the efficacy of the Commission’s prohibitions against capacity brokering and bundled city-gate sales remains undiminished.  
The exemption from the “shipper must have title” rule is a natural outcome of the Commission’s treatment of this issue.  As indicated above, under the Order on Remand, the acquiring pipeline must offer the capacity under its own tariff.  In that sense, the acquired capacity becomes part of the acquiring pipeline’s interstate system to which the “upstream unbundling” requirement applies preventing the acquiring system from owning the flowing gas.
All that “non-shipper specific” means is that the pipeline is authorized to acquire capacity on other system -- at its own financial risk -- before the shippers that will use that capacity are identified.  
Indicated Shippers and Dynegy’s fears are misplaced; the Commission did not err.  The acquiring pipeline cannot make a bundled sale in violation of subpart J of Part 284 of the regulations -- it won’t own the flowing gas.  The shipper, once identified and under contract, will own the flowing gas.  Nor can the acquiring system engage in “capacity brokering” since it will offer the capacity under its own Commission-approved tariff in the primary rather than the secondary market. 


I. 
Conclusion 

FOR THE STATED REASONS, Indicated Shippers and Dynegy’s Request for Rehearing should be denied and the Commission should reaffirm the Order on Remand.
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