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[bookmark: Body]Pursuant to your request, we have reviewed the new regulatory framework proposed by the Commodity Futures Trading Commission (the “CFTC”) for multilateral transaction execution facilities that trade derivatives, market intermediaries, and clearing organizations, with a view to identifying those aspects of the CFTC’s proposals which could have a significant impact on the business activities engaged in by Enron North America Corp. (“ENA”) and its affiliates in the United States.
The CFTC staff has indicated to us that the proposals will be published in the Federal Register on Thursday, June 22, 2000 for a forty-five day comment period.  In addition, the CFTC has scheduled two public meetings on June 27 and June 28 at which interested persons may submit oral and written statements relating to the proposals.  Requests to appear must be submitted to the CFTC by close of business on Friday, June 23.
In summary, the CFTC’s proposals clarify and expand the scope of the Part 35 exemptive rules for swap transactions; recognize three new categories of markets which would be subject to varying degrees of CFTC oversight, based upon the nature of the instruments traded and the sophistication of the participants; provide some regulatory relief for CFTC registrants such as futures commission merchants; and give clearing organizations greater flexibility in the manner in which they operate and provide services.  For ease of review, we have kept to a minimum citations to provisions of rules and regulations.
(1) Amendments to the Part 35 Rules
Currently, the Part 35 rules require that an eligible swap transaction (i) be entered into between eligible swap participants, as defined; (ii) not be part of a fungible class of agreements that are standardized as to their material economic terms; (iii) be subject to private negotiation based upon individualized counterparty credit assessment; and (iv) not be entered into and traded on or through a multilateral transaction execution facility (a “MTEF”).
Among other things, the CFTC is proposing (i) to delete the requirement that exempt transactions not be fungible or standardized; (ii) to permit clearing by a recognized clearing organization; (iii) to provide that a transaction entered into pursuant to Part 35 is not void solely due to a violation of the terms of the exemption; and (iv) to clarify the nature of an MTEF.
Proposed MTEF Definition
The CFTC is proposing to define an MTEF as
an electronic or non-electronic market or similar facility through which persons, for their own accounts or for the accounts of others, enter into, agree to enter into or execute binding transactions by accepting  bids or offers made by one person that are open to multiple persons conducting business through such market or similar facility.
The preamble to the CFTC proposals confirms that this language does not include facilities used only as a means of communicating bids or offers nor does it include markets in which a single market maker offers to enter into bilateral transactions with multiple counterparties who may not transact with each other such as Enron Online.  However, it is not entirely clear from the preamble or the proposed definition whether ENA could permit a third party to use Enron Online to offer to enter into bilateral transactions with multiple counterparties who may not transact with each other.
(2) Status of Forward Contracts and the Energy Contract Exemption
The CFTC is also confirming the continuing validity of the Statutory Interpretation Concerning Forward Contracts, 55 Fed. Reg. 39188 (Sept. 25, 1990) (frequently referred to as the Brent oil interpretation) and the energy contract exemption, 58 Fed. Reg. 21286 (April 20, 1993).
(3) Exempt MTEF
The least regulated category of market would be the “exempt MTEF”.  This category would be limited to markets with transactions only among institutional participants and only involving contracts based upon specified commodities that have an inexhaustible supply or have no underlying cash value, including (i) a debt obligation; (ii) a foreign currency; (iii) an interest rate; (iv) an exempt security or an index thereof; (v) a measure of credit risk or quality; or (vi) an economic or commercial index or a measure based upon an occurrence or contingency such as weather.
This list does not include energy derivatives, whether physically settled or cash settled, nor could they qualify on a case-by-case basis.
(4) Derivatives Transaction Facility
This category of market would qualify for an intermediate level of regulation, i.e., more regulated than an exempt MTEF but less regulated than a recognized futures exchange.  If the facility limits participation to only eligible commercial participants, contracts on any commodity may be traded, except for certain domestic agricultural commodities.  If non-commercial customers may participate, then the facility may trade only eligible contracts.  The list of eligible contracts includes those based upon the commodities listed above for an exempt MTEF, as well as other contracts on a case-by-case basis.  For this purpose, other contracts could be included if found by the CFTC “to have a sufficiently liquid and deep market and a surveillance history based on actual trading experience to provide assurance that the contract is highly unlikely to be manipulated.”
			*  *  *  *  *  *  *
Please contact us if we can be of assistance to you in formulating ENA’s response to the proposed CFTC framework.  Among other things, written comments could include (i) a request for clarification of the proposed definition of an MTEF so that ENA may permit a third party to use Enron Online to offer to enter into bilateral transactions with multiple counterparties who could not transact with each other; (ii) a suggestion that other contracts be eligible for trading on an exempt MTEF pursuant to a finding that the contract is not likely to be manipulated, e.g., because it is settled in cash and the volume of cash-settled derivatives is small in relation to the available supply of the underlying commodity, or that alternative safeguards exist so that additional CFTC regulation is unwarranted; and (iii) a request that the CFTC confirm that the proposed framework does not preclude additional relief in response to individualized requests for exemptions under Section 4(c) of the Act.
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