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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

SAN DIEGO GAS & ELECTRIC COMPANY,		| 
              COMPLAINANT,				|
							|
                          V.					|	DOCKET NOS. EL00-95-000 ET AL.
							|
SELLERS OF ENERGY AND ANCILLARY SERVICE	|
INTO MARKETS OPERATED BY THE CALIFORNIA 	|
INDEPENDENT SYSTEM OPERATOR AND THE		|
California Power Exchange,	 		|
              RESPONDENTS.				|
							|
INVESTIGATION OF PRACTICES OF THE		|	DOCKET NOS. EL00-98-000 ET AL.
CALIFORNIA INDEPENDENT SYSTEM OPERATOR	|
AND THE CALIFORNIA POWER EXCHANGE		|
							|
CORAL POWER, L.L.C., ENRON POWER		|
Marketing, Inc., Arizona Public Service	|
COMPANY, CARGILL-ALLIANT, LLC, SAN DIEGO	|
GAS & ELECTRIC COMPANY,	AVISTA ENERGY, 	|
INC., SEMPRA ENERGY TRADING CORP.,		|
PACIFICORP, AND CONSTELLATION POWER 	|
SOURCE						|
							|
		v.					|	DOCKET NO. EL01-36-000
							|
CALIFORNIA POWER EXCHANGE CORPORATION	|
							|
SALT RIVER PROJECT AGRICULTURAL		|	
IMPROVEMENT AND POWER DISTRICT AND		|	
SACRAMENTO MUNICIPAL UTILITY DISTRICT		|	
							|	
		V.					|	DOCKET NO. EL01-37-000
	|
CALIFORNIA POWER EXCHANGE CORPORATION	|
							|
PUBLIC SERVICE COMPANY OF NEW MEXICO	|
							|
		V.					|	DOCKET NO. EL01-43-000
							|
California Power Exchange Corporation	|
							
COMMENTS OF THE CALIFORNIA POWER EXCHANGE CORPORATION
ON THE OFFER OF SETTLEMENT FILED BY THE OFFICIAL
COMMITTEE OF PARTICIPANT CREDITORS

	The California Power Exchange Corporation (“CalPX”) files these comments pursuant to Section 385.602 of the Commission’s settlement regulations regarding the Offer of Settlement filed October 5, 2001 by the Official Committee of Participant Creditors (“Committee”).  The Offer of Settlement proposes an allocation methodology to address the problems created by defaults in CalPX's markets.  The Offer of Settlement also would establish a set-aside expense reserve of approximately $30-40 million to enable CalPX to fund the continuing functions for the time required to complete the wind-up of its operations, including maintaining and preserving relevant books and records, completing the settlement and billing process as required by the Commission, and prosecuting claims against third parties relevant to its operations for the two or three year period which the Committee estimates is needed to complete the wind-down.
	CalPX settlement responsibilities:  The Offer of Settlement would assign CalPX the following responsibilities.  Under its provisions, CalPX would 
· return chargeback payments to those participants who made them; 
· allocate any amounts due and shortfalls according to a net receivable formula described in the Offer of Settlement; 
· distribute cash to CalPX Participants according to the allocation formula; 
· distribute cash to an escrow holder in place of the California Independent System Operator Corporation (“CAISO”), which cash is then to be subsequently distributed to the appropriate Scheduling Coordinators according to the allocation formula; 
· distribute future collections according to the formula; 
· allocate and flow through any refunds from sellers required by the Commission in accordance with its directions; 
· return collateral still held by CalPX; 
· allocate claims against Pacific Gas and Electric Company (“PG&E”) and Southern California Edison Company (“SCE”); and 
· provide information as required to the Committee to assist the Committee in litigation related to CalPX’s operations.

CalPX, which, as the Commission knows, has ceased to operate and is winding down its business affairs under the protection of the Bankruptcy Court, takes no official position (pro or con) with regard to the Offer of Settlement.  CalPX provides the following comments solely to assist the Commission and the parties in this proceeding in understanding the ability of CalPX to undertake the responsibilities which would be assigned to it if the Commission approves the Offer of Settlement.  Subject to funding conditions described below, it appears to CalPX that it would be able to accomplish those tasks required of CalPX in the Offer of Settlement if the Commission were to approve the Offer of Settlement.  CalPX is not aware of any significant obstacles that would prevent it from accomplishing the tasks required by the Offer of Settlement if the Commission issues an order approving it.
The set-aside expense reserve:   The Offer of Settlement’s estimate of the amount of funding and the time required to complete the winding down of CalPX’s business affairs is accurate based on CalPX’s current projections of expected work needed to be completed in connection with the refunds and pending litigation.  It is CalPX’s position that the set-aside expense reserve of $40 million would be sufficient to allow CalPX to draw funds from the reserve to pay its ongoing operations expenses while completing the remaining work on the refund issue and the ongoing litigation.  Any funds remaining in the expense reserve when the refund issue and litigation support work are completed would be returned to CalPX participants as directed by the Commission using whatever allocation methodology it orders.[footnoteRef:2]  CalPX believes that it can, with the funding provided, accomplish the allocation methodological tasks required by the proposal in the Offer of Settlement if the Commission issues an order approving it. [2:  	Because of the urgency of CalPX's needs for operating funds, it recently filed a motion with the United States District Court for the Central District of California in Case Nos. 01-00901 CM et al. for permission to draw approximately $10 million from the settlements clearing escrow account to reimburse CalPX for expenses and costs already incurred.  To the extent that the court grants CalPX's motion, it will not “double recover” its expenses from any set-aside expense reserve authorized by this Commission.  CalPX seeks only to provide for its actual expenses.] 

The Commission should be aware that if it rejects the settlement, the Commission must still address the urgent issue of CalPX’s funding.  CalPX is the custodian of approximately $2.5 billion in receivables and cash assets and has liabilities that are equal to that amount.  CalPX is a party to numerous litigations before this Commission, in the State of California and in federal courts, including bankruptcy courts.  CalPX is also the custodian of extensive billing records that result from its management of its own day-ahead and day-of markets and its participation in the California ISO’s real-time markets as Scheduling Coordinator for the predominant amount of load in the State.  Its participation in the litigation, the maintenance of its information managements systems, its dissemination of information and its development of information in the format and detail required by the participants in the litigations over its assets and liabilities is at a cost which may appear small in light of the amounts at issue but which is nevertheless significant.
The Commission should understand that CalPX's need for ongoing funding is not caused by the Offer of Settlement but by its need to fulfill the responsibilities described immediately above involved with the winding down of its business.  If the Commission does not provide for an expense reserve to permit CalPX to continue paying its bills, CalPX estimates that it has sufficient resources to continue functioning until the end of this year.  At that point, CalPX would cease the process of winding down its business affairs and the Commission would then need to provide for some method and funding for resolving the issues outstanding and the work that needs to be completed pertaining to CalPX’s remaining operations.

CONCLUSION
CalPX would be ready, willing and able to discharge the responsibilities that would be assigned to it if the Commission approves the Offer of Settlement and the funding mechanism which the Offer of Settlement creates.  If the Commission does not approve the Offer of Settlement, an alternate funding mechanism is required in order to sustain CalPX's operations beyond year-end to allow it to comply with the orders of the Commission.
																		Respectfully submitted,

						BRUDER, GENTILE & MARCOUX, L.L.P.



						___________________________________
				Carmen L. Gentile
						James H. McGrew

						1100 New York Avenue, N.W.
				Suite 510 East
							Washington, D.C. 20005-3934
							Telephone: 202/783-1350
							Facsimile: 202/737-9117
							E-Mail: jhmcgrew@brudergentile.com
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October 19, 2001


CERTIFICATE OF SERVICE

	I hereby certify that I have this day served the foregoing document upon each person designated on the official service compiled by the Secretary in this proceeding.
	Dated at Washington, D.C. this 19th day of October, 2001.


							 
James H. McGrew							James H. McGrew









Bruder, Gentile & Marcoux, L.L.P.
1100 New York Avenue, N.W.
Suite 510 East
Washington, D.C. 20005-3934
Telephone: 202/783-1350
Facsimile: 202/737-9117
E-Mail: jhmcgrew@brudergentile.com 

Counsel for California Power Exchange Corporation

/mnt/main-storage/datasets/enron-docs/doc/BLF0712.DOC
