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ANSWER OF THE MARKET ACCESS COALITION
OPPOSING RECUSAL
________________________________________________________

The Market Access Coalition (“MAC”) hereby answers the motion of Canby Utility Board (“Canby”) requesting that the Hearing Officer recuse herself from considering two earlier motions alleging ex parte communications by BPA employees.  One of the earlier motion was filed by Canby; the second by the DSIs.[footnoteRef:2]  Canby’s motion was motivated by the desire to demonstrate unclean hands on the part of the DSIs.  We believe resucal to be unwarranted. [2:  “Motion of the DSIs and Alcoa for an Evidentiary Hearing Concerning Wholesale Violations of the Rule Against Ex Parte Communications, or for Alternative Relief” (WP-02-M-120) and “Motion of the Canby Utility Board Requesting a Partial Disqualification (Recusal) of the Hearing Officer in This Proceeding.” (WP-02-M-121)] 

Review of section A.2 of the statement of work in the Hearing Officer’s appointment contract with BPA (Exhibit “A” to the Canby recusal motion) reveals that the Hearing Officer is expected to be a professional “who will be trusted by our customers and the general public to conduct a fair hearing.”  The statement of work continues, authorizing the Hearing Officer to act on “motions to strike testimony, and all other procedural matters.”  Ultimately, she must certify the formal evidentiary record to the Administrator.  These statements of work confirm the obligation of the Hearing Officer under section 7(i) of the Northwest Power Act, 16 U.S.C. § 839e(i)(2) to “develop a full and complete record and to receive public comment in the form of written and oral presentation of views, data, and argument related to such proposed rates.”
However, section A.5 of the Hearing Officer’s statement of work is a curious provision, seemingly at odds with the foregoing:
As a contractor, the hearing officer understands that a confidential, fiduciary relationship exists with respect to the subject matter of the services provided.  The hearing officer will have access to confidential documents and information of BPA, and shall not disclose any information or documents obtained directly or indirectly in connection with his/her work under this contract to anyone outside of BPA, unless BPA gives prior written approval.  Neither shall the hearing officer communicate with anyone outside BPA about work performed pursuant to this contract, unless BPA gives prior written approval.

What fiduciary relationship, and to whom is it owed?  What information cannot be disclosed, and why would BPA ever decline to approve disclosure?  Canby seems to believe that this provision would allow BPA to brush aside inquiry about ex parte communications, at the secret direction of a BPA contracting officer.  To the contrary, however, we are confident that no such direction was ever given to the Hearing Officer by anyone at BPA.  We are confident as well that no one at BPA ever contemplated such direction -- even for a moment.  At her discretion, the Hearing Officer may wish to comment on the quoted paragraph as she proceeds to resolve the motions on their merits.  The recusal motion should be denied.
DATED this 11th day of April, 2001.

	Respectfully submitted,

_____________________________
John A. Cameron
Traci Grundon Kirkpatrick
Davis Wright Tremaine
Attorneys for the Market Access Coalition








CERTIFICATE OF SERVICE


	I hereby certify on the 12th day of April, 2001, I served upon each person designated on the official service list, either electronically or by U.S. Mail, a full, true and correct copy of the Answer of the Market Access Coalition Opposing Recusal.
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