TO:  THE GROUP
FROM:  MARY COOK
7/31/2000

RE:  FORMS:  SOME ITEMS TO CONSIDER

As a result of some work on a particular transaction the following issues are raised in respect of our Omnibus documentation in respect of Annex B and B-1, and the provisions in respect of Existing Transactions in the Schedule to the Master Agreement.

1.  The header to our Annex B provides as follows: 

“This Annex B supplements, forms part of, and is incorporated into the Confirmation to which this Annex B is attached.  Until a Master Agreement is executed by the parties, this Annex B will set forth the credit and other special provisions governing all Transactions between the parties except as otherwise specified in a Confirmation to a Transaction.”

In conjunction with this language, note that our Master Agreement Schedule provides in respect of Existing Transactions as follows:

“Existing Transactions.  In the event that the parties have entered into Transactions prior to the date of this Agreement (collectively, the “Prior Transactions”), the parties agree that all such Prior Transactions shall constitute Transactions under and governed by this Agreement.  To the extent of any conflict between the terms and provisions of the Prior Transactions and the terms and provisions of this Agreement, the terms and provisions of this Agreement shall control.”
Questions arise in respect of the collateral requirements in prior transactions.  Under our current provisions, it appears that the Master Agreement cuts off prior collateral requirements and such requirements are replaced in their entirety by the provisions of the Master Agreement.  Additionally, note that there are no transfer of collateral provisions in the Master Agreement, Schedule or Annex B relative to the Prior Transactions even if the requirements for collateral would require some postings.
Consider the following form changes:
Header to Annex B would now read:

This Annex B supplements, forms part of, and is incorporated into the Confirmation to which this Annex B is attached.  Until a Master Agreement is executed by the parties, this Annex B will set forth the credit and other special provisions governing all Transactions between the parties except as otherwise specified in a Confirmation to a Transaction; provided, upon execution of a Master Agreement by the parties, (i) all Additional Amounts shall automatically become Independent Amounts under, and as defined in, the Master Agreement, and (ii) all Performance Assurance held by a party pursuant to the terms hereof shall automatically become Posted Credit Support under, and as defined in, the Master Agreement.

Existing Transactions would now read:

Existing Transactions.  In the event that the parties have entered into Transactions prior to the date of this Agreement (collectively, the “Prior Transactions”), the parties agree that all such Prior Transactions shall constitute Transactions under and governed by this Agreement.  To the extent of any conflict between the terms and provisions of the Prior Transactions and the terms and provisions of this Agreement, the terms and provisions of this Agreement shall control; provided, (i) all Additional Amounts, under and as defined in the Prior Transactions, shall automatically become Independent Amounts under this Agreement, and (ii) all Performance Assurance, as held by a party pursuant to the terms of and as defined in the Prior Transactions, shall automatically become Posted Credit Support under this Agreement, in each case subject to the terms of this Agreement.

If we change Annex B, it may not be necessary to alter Existing Transactions in the Schedule.  We need to assess.

2.  The definition of Collateral Requirement in Annex B-1 follows (this particular form in Counterparty one way, cash and lc, but the definitions track the same idea):

“The "Collateral Requirement" shall mean, with respect to Counterparty, the excess, if any, of (i) (x) ENA's Net Exposure plus (y) the aggregate of all Additional Amounts applicable to the Counterparty minus (ii) Counterparty's Exposure Threshold plus the sum of (y) the Valuation Percentage times the remaining, undrawn portion of any outstanding Letter of Credit maintained by Counterparty and issued for the benefit of ENA in connection with the Swaps and (z) any Cash held by ENA pursuant to Section 2(f)(ii) of this Annex.”

Given the way this works, if Additional Amounts are applicable under an omnibus confirmation, then should the Exposure Threshold always be 0?  If the Exposure Threshold is not 0, then it appears that (ii) (y) and (z) would defeat the purpose of the Additional Amounts by recrediting them for determination of the Collateral Requirement.

Please consider whether this is correct or not.

Thank you.

