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Memorandum
To:	Gerald Nemec
From:	Craig R. Carver
Date:	September 28, 2000
Re:	Response options: Wildhorse letter date September 27, 2000
Background.

By letter dated September 27, 2000, Wildhorse Energy Partners, LLC, responded to a letter from Crescendo nominating Crescendo’s entire volume of production from the San Arroyo Area for delivery to Northwest Pipeline.  In its letter Wildhorse stated that it would deliver Crescendo’s volumes to Questar, but not to Northwest.

The timing of Wildhorse’s letter puts Crescendo in a difficult situation.  Wildhorse has flatly rejected Crescendo’s Northwest nominations.  Accordingly, if Crescendo is to deliver its October production anywhere, it will be required to reach a transportation agreement with Quester, and nominate its October volumes for delivery by Wildhorse to Questar, before October 1.  While Crescendo is left with no choice but to follow this procedure, it wants to take such measures as are appropriate to reserve all of its rights to hold Wildhorse responsible for revenue deficiencies occasioned by Wildhorse’s refusal to deliver Crescendo’s gas to the Northwest interconnect.

This memo summarizes the spectrum of reply options available to Crescendo.
Reservation of rights letter.
Letter without explicit threat of litigation.

Assuming that Crescendo chooses not to acquiesce in Wildhorse’s interpretation of the Gathering Agreement contract, the minimum response that must be provided is a letter that reserves all of Crescendo’s rights, and rejects Wildhorse’s contractual interpretations.  Failure to provide such a letter at the time that Crescendo provides its Questar nomination letter runs the risk of setting up a “course of performance,” waiver or other defense to any claim that Crescendo may later choose to pursue.

A draft of such a letter is attached to this memo.
Letter with express threat of litigation.

One variant of the option outlined above is to include within the reply letter an explicit deadline, by which time Wildhorse must remedy its breach or otherwise reach a negotiated settlement with Crescendo.  The deadline threat would notify Wildhorse that its failure to reach accord with Crescendo on this issue by the deadline would cause Crescendo to initiate litigation to enforce its contractual rights.

The potential value of such an approach would be to focus Wildhorse’s attention on the issues presented.  That would (hopefully) cause Wildhorse to consult its own or outside counsel for a review of the merits of its positions.  That, in turn, might cause Wildhorse to back off on its position, and negotiate an acceptable resolution to this dispute.

The risk of such an approach is that Wildhorse may very well not respond constructively.  That could be due to a stubborn insistence on the validity of its position, inertia, management confusion engendered by the current efforts of Kinder Morgan to sell its interest in the entity to Tom Brown, Inc., or other factors.  Once the threat has been made, Crescendo would have to be willing to follow through on it, or be left in a much worse position than it would have been in had the threat never been communicated.

Litigation options.
Declaratory judgment/damage lawsuit.

Crescendo would be well within its rights to treat Wildhorse’s September 27 letter as both a present and an anticipatory breach of its gas gathering contract with Crescendo.  That presents Crescendo with the option to dispense with further formalities.  Instead of reserving its rights, Crescendo could proceed to enforce them.

A relatively simple lawsuit could be drafted within a matter of a day or two, and filed within a day after that.  Such a suit would outline the dispute (as framed by the Crescendo and Wildhorse letters), seek a declaratory judgment as to the proper meaning of the gas gathering contract, and also seek damages for all revenues lost as a consequence of Wildhorse’s refusal to deliver Crescendo’s gas to Northwest.

While the suit would be meritorious on its own, one goal of such a suit would be to precipitate a more immediate and more reasonable response from Wildhorse.  The idea would be to make it clear that Crescendo will aggressively enforce its rights, thereby making it less likely that Wildhorse will in the future try to take advantage of Crescendo by ignoring or distorting its contractual obligations.

The risk associated with such a suit is that it could make the situation more intractable and difficult to resolve.  It also might be less effective, and more risky, than a top-management to top-management meeting between Enron and Kinder Morgan/Tom Brown, Inc.  

Another risk is that the lawsuit might be perceived as something which relieves Wildhorse from any need to reach a prompt resolution.  Both federal and state procedural rules in Colorado provide for a period of approximately 90 days before document disclosures are due.  Those disclosures are then usually followed by a period (approximately 3-6 months) for discovery to take place, at the end of which a pre-trial order is drafted and the case is set for trial.  Trial settings are often approximately 1 – 2 years after date of filing.  Without any near-term deadlines in front of it, Wildhorse might not be in any hurry to resolve the issues.  The major motivating factor toward prompt resolution would be the costs of pursuing and defending the suit.  A case such as this could easily cost each side from $100,000 - 300,000 in attorneys fees, much of which would be incurred during the discovery phase of the suit.

Injunctive Relief lawsuit.

The final, and most aggressive, option available to Crescendo is to bring a lawsuit that includes not only the claims outlined above, but also seeks preliminary injunctive relief.  In seeking such relief Crescendo would be shouldering an additional burden.  It would have to prove that failure of Wildhorse to deliver gas to Northwest was not only a breach of contract, it was also having the effect of irreparably damaging Crescendo.  Plausible claims can be constructed to meet this increased burden, but there would remain a distinct possibility that efforts to obtain a preliminary injunction would prove unsuccessful.

Despite the increased burden and risk of such a suit, it still might prove useful to bring it.  The major value of such an approach is that it would present Wildhorse with a near-term hearing date (usually within 20 days of filing), by which it would have to mount a defense, or reach a settlement.  Assuming that Wildhorse didn’t have the stomach to pursue its rather dubious contract theories, the existence of a hearing date might cause it to negotiate promptly an acceptable settlement.  Alternatively, the claim itself is quite strong on its merits, so Crescendo would have a real chance of prevailing on its effort to obtain a preliminary injunction.  If it did that, then it would be in the driver’s seat when it came to settlement prospects.
Conclusion.

The issue that Crescendo must grapple with is which of these alternatives would have the greater likelihood of causing Wildhorse to perform its contractual obligations.  Resolving this issue involves the need to evaluate the factors that will motivate – both positively and negatively – the other side.  A portion of such evaluation involves the need to assess the personalities of the decision-makers at Wildhorse.  As we know, the identities of those decisionmakers are in a state of flux, due to the pending sale of the Kinder Morgan interest to Tom Brown, Inc.

Since the long-term reasonableness (or stubbornness) of Wildhorse won’t be known until its ownership situation is clarified, it probably makes the most sense to leave open as many of Crescendo’s options as possible.  The best way to do that is to send a simple “reservation of rights” letter immediately, followed by intensive efforts on the part of the business personnel to see if the new management at Wildhorse will take a reasonable approach.  If so, then these issues will be resolvable.  If not, then there will still be ample time to commence litigation if that looks like it is a useful option at the time.
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