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SUPPLEMENTAL COMMENTS OF THE ALLIANCE FOR RETAIL ENERGY MARKETS CONCERNING THE IMPLEMENTATION OF 
A DIRECT ACCESS CONTINUATION PROGRAM


Pursuant to Rule 77 of the Commission’s Rules of Practice and Procedure, the Alliance for Retail Energy Markets [footnoteRef:2] hereby files these supplemental comments that request that the California Public Utilities Commission (“Commission”) give expedited consideration to a proposal for implementation of a direct access continuation program.  Direct access need not and should not be suspended.  Further, stepping into this abyss unalterably forecloses our energy options for the future..  A broad coalition of businesses, suppliers, government agencies and utilities agree and have filed comments with this Commission supporting the continuation of direct access. Although New York financial houses would have you believe otherwise, this Draconian step is completely unnecessary.  It’s time to take back California’s energy future from Wall Street and put it back into the hands of our citizens. AReM’s proposal provides the Commission with a legal, practical and simple plan for continuing direct access. [2:  The members of AReM serve most California customers who have chosen a competitive electric provider.  AReM’s members include AES NewEnergy, Inc.; American Utility Network; Commonwealth Energy Corp.; Enron Energy Services, Inc.; Green Mountain Energy Company; The New Power Company; Shell Energy Services; and Strategic Energy, L.L.C.
 ] 

AReM’s proposal should be considered as an alternative to the total suspension of direct access for new customers, as was provided in the June 14, 2001, draft decision of ALJ Barnett (“Draft Decision”).  The proposal also responds more fully to the request for comments contained in the alternate draft decision issued by Commissioner Bilas on the same date (“Alternate Draft Decision”).  
The discussion pertaining to the suspension of direct access that was contained in both the Draft Decision and the Alternate Draft Decision was premised upon Water Code Section 80110, which provides that, “After the passage or such period of time after the effective date of this section as shall be determined by the commission, the right of retail end use customers pursuant to Article 6 (commencing with Section 360) of Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code to acquire service from other providers shall be suspended until the department [the Department of Water Resources] no longer supplies power hereunder.” The Alternate Draft Decision notes that Section 80110 does not specify a date by which direct access must be suspended.  Rather, the decision is left to the discretion of the Commission.  It therefore has the authority to explore the possibility of alternatives to the suspension of direct access, if this can be achieved while mitigating the concerns of the State Legislature that motivated the passage of ABX1 1. [footnoteRef:3] [3:  Chapter 4, Statutes of  2001. ] 

In light of the urgency indicated in the Draft Decision, AReM requests expedited review and approval of the direct access continuation program proposed by these supplemental comments in connection with the Commission’s consideration of the Draft Decision at its meeting scheduled for August 23, 2001.  Alternatively, should the Commission wish to afford the full 15-day comment period on motions that is permitted by Rule 45(f), AReM would suggest that action on the Draft Decision be deferred to the Commission’s scheduled meeting on September 6, 2001.

I.  Impetus for the Pending Decision
It is clear that the direct access suspension issue is being driven by concerns of the State with regard to the pending issuance of revenue bonds to reimburse the State Treasury for funds expended by the State Department of Water Resources (“DWR”) to purchase power for the cash-strapped utilities.  The June 14, 2001 Alternate Draft Decision of Commissioner Bilas attached as Appendix B a June 12, 2001 memorandum from Treasurer Philip Angelides, Director B. Timothy Gage of the State Finance Department and Director Thomas Hannigan of the DWR (“Memorandum”.  As the Commissioner noted, the Memorandum expressed, “their concerns about the impact of a continuation of direct access on the saleability of the DWR Power Purchase Revenue Bonds authorized recently by the Legislature.  Relying on the provisions of Water Code Section 80110, the memo opines that there are only two options for resolving the concerns --either the Commission must suspend direct access or the Legislature must act quickly to revise AB 1X to permit direct access to continue with conditions resolving their concerns.” [footnoteRef:4]   [4:  Alternate Draft Decision of Commissioner Bilas, at page 11.] 

Commissioner Bilas then invited comments on his Alternate Draft Decision, which would address: 1) whether there is any way the Commission may act to accommodate those concerns besides suspension without violating Water Code Section 80110; 2) whether less onerous conditions can resolve the concerns and, if so, why and how; and 3) the impact of the conditions proposed in the Memorandum on direct access and resolution of market dysfunction.  AReM and the Western Power Trading Forum (“WPTF”) filed joint comments on June 25, 2001, which commented that there are clearly ways to accommodate the concerns expressed in the Memorandum that fall short of the drastic step of suspending direct access completely.  AReM and WPTF then advocated that the Commission should issue a decision announcing its intention to address on an expedited basis the credit concerns affecting issuance of the DWR Power Purchase Revenue Bonds.  
The recommendations of the Alternate Draft Decision with regard to direct access suspension were supported by all but one of the eighteen parties [footnoteRef:5] filing comments. [footnoteRef:6]  This represents remarkable unanimity from a diverse group of parties, including local, state and federal agencies, electricity consumers, energy service providers (“ESPs”), power producers and investor-owned utilities.  Their filings echoed common themes: [5:  The Joint Parties received service of comments from the Association of Bay Area Governments Publicly Owned Energy Resources (“ABAG POWER”), Association of California Water Agencies (“ACWA”), California Industrial Users (“CIU”), California Large Energy Consumers Association (“CLECA”), California Manufacturers & Technology Association (“CMTA”), Calpine Corporation (“Calpine”), Federal Executive Agencies (“FEA”), Golden State Power Cooperative (“GSPC”), Green Mountain Energy Company (“Green Mountain”), The Kroger Co. (“Kroger”), Pacific Gas and Electric Company (“PG&E”), San Francisco Bay Area Rapid Transit District (“BART”), San Diego Gas & Electric Company (“SDG&E”), Southern California Edison Company (“SCE”), The Utility Reform Network (“TURN”) and the University of California and the California State Universities (collectively “UC/CSU”).]  [6:  Only TURN recommended rejection of the Bilas ADD and approval of the suspension of direct access, as ordered in the draft decision of ALJ Barnett.
] 

· It is unnecessary to suspend direct access;
· There are alternative means for addressing the concerns of the DWR; and
· The Commission should not rush to suspend when better options exist to preserve customer choice and the benefits that direct access bring.
AReM suggests that the proposal contained herein meets both the concerns with regard to the saleability of the revenue bonds and the desire of many California consumers to be afforded competitive retail choice.

II. Proposal
The proposal is summarized below in the following bullet-point format:
Direct Access Continuation Program 
· All current direct access customers would be allowed to continue with direct access.
· All customers who have signed contracts for direct access prior to the effective date of a Commission decision would be allowed to switch to direct access.
· The Commission would implement the direct access continuation program for an initial period of 12 months.
· Utility customers who choose direct access during the 12-month continuation program would be required to pay:
· A dedicated rate component (“DRC”) to cover the customer’s share of the power purchased by DWR and financed from the General Fund (i.e., to cover the bond service).  The DRC would be amortized over a 10-15 year period.
· A utility dedicated rate component (“UDRC”) to cover the customer’s share of the utility’s procurement-related debts (i.e., commercial paper and other debt, QFs, other suppliers) but only to the same extent that other members of their rate class who remain on bundled service are required to pay. In the event that bundled service customers are not required to cover the utilities’ undercollection, neither should customers who choose direct access during the 12-month period.
· The Commission would hold an expedited proceeding to determine whether any costs related to DWR long-term contracts should be recovered from the customers who choose direct access during the 12-month continuation program.  
· The Commission would consider allowing direct access equivalent to the State’s net short position without any associated DWR cost burden and exit fees for any direct access that exceeds the net short position. 
· The Commission would consider set asides to ensure that program benefits are extended to residential and small commercial customers.
· The Commission would consider incentives to encourage consumers to purchase so-called “green power”.

· For direct access service provided before the effective date of the Commission’s decision:
· Direct access customers who have been on direct access continuously since May 2000 would pay no UDRC or DWR-related costs. 
· Direct access customers who were utility customers for a portion of the time between January 17, 2001 and the effective date of the Commission order implementing this proposal would pay their proportionate share of DWR’s procurement cost through the DRC related to the bonds.
· In the event that the Commission finds that PG&E and SCE should be repaid some or all of the utility’s past procurement-related debt, then direct access customers who were utility customers at the time their serving utility incurred its procurement-related debts would pay their proportionate share of the utility’s procurement cost through the UDRC related to the utility’s procurement-related debt.
· Absent legislation addressing direct access, the Commission would revisit the program after 12 months to review its impact on consumers, the ability of the state to repay its bonds, and the impact on the utilities’ ability to recover their undercollection related to procurement, if any such recovery is granted to the utilities.  At that time the Commission could continue the program, modify the program or suspend the program.
· Direct access contracts in existence at the time of a Commission program review would be grandfathered and not be subject to changes in Commission policy as a result of that review.

III.  The Commission Has the Statutory Authority to Implement the AReM Proposal
The Commission has the statutory authority to implement the program described herein, based on its existing statutory authority.  Moreover, it may do so without violating the provisions of ABX1 1.  Section 365(b)(1) of the California Public Utilities Code mandates that the Commission must, “Authorize direct transactions between electricity suppliers and end use customers, subject to implementation of the nonbypassable charge referred to in Sections 367 to 376, inclusive.”  Further, Section 366(a) provides that, “The commission shall take actions as needed to facilitate direct transactions between electricity suppliers and end use customers.”
Despite these provisions of existing law, the Draft Decision of ALJ Barnett cites only Water Code Section 80110 (added by ABX1 1) but ignores the cited sections of the Public Utilities Code.  This disregard of relevant law is inappropriate.  The task for the Commission must to determine how it can reconcile what are, on the surface, seemingly inconsistent provisions of California state law.  
On the one hand, the Commission is still required by existing law to “authorize direct transactions” and to “facilitate direct transactions.”  On the other, it is given the discretion to suspend direct access, “After the passage of such period of time after the effective date of this section as shall be determined by the commission….”  The critical difference between these statutory provisions is obvious.  The Public Utilities Code obligations to authorize and facilitate direct transactions are mandatory.  However, there is a clear discretionary element with regard to the Water Code’s suspension of direct access.  The Commission is given discretion to determine the period of time that shall pass before direct access is to be suspended.
This provides the Commission with the authority to defer action on suspension of direct access and to consider the implementation of an interim program, as proposed herein.  Such action would permit the Commission to continue to be in compliance with Sections 365(b)(1) and 366(a) of the Public Utilities Code, while not violating the directive contained in Water Code Section 80110.  Since Water Code 80110 was drafted in order to facilitate issuance of the revenue bonds, the Commission can implement a program that complies with the rationale that motivated the passage of the direct access suspension provision – in other words, a program that allows both continued direct access and the issuance of the revenue bonds – the program proposed herein.  
Moreover, since the proposal program is for an interim period of only twelve months, the Commission will have the opportunity to revisit this topic in less than a year’s time to determine if the DWR’s credit needs continue to be met by the proposed direct access continuation program.  Should the AReM proposal not meet the DWR’s continuing requirements, the Commission will have the opportunity at that time to make changes that meet the State’s needs.
Such action by the Commission would comply with its statutory mandate to authorize and facilitate direct access while complying with the practical credit goals that motivated passage of ABX1 1.  Moreover, it would also provide the Legislature with the needed time to analyze and consider the various bills pending in Sacramento that would impose some kind of exit fee or restriction on direct access participation.  Most importantly, it would enable the Commission to provided needed leadership in the State on an issue where its expertise is demonstrated and compelling.  This is a role that the Commission should perform and it has the statutory authority to do so, as described above.

IV.   Summary of Recommendations and Conclusion 
AReM recommends herein a program that meets the disparate needs of the State, utilities, end-users and this Commission.  Most importantly, this program would provide the State with the credit certainty that is required for the pending issuance of the revenue bonds.  Payment by new direct access customers of a dedicated rate component would cover their share of the power purchased by DWR and financed from the General Fund, while payment of the utility dedicated rate component would cover their share of the utilities’ procurement-related debts.
The imposition of the proposed charges would also enable end-users to continue to have the freedom of choice with regard to their electricity provider while not burdening those customers who remain with bundled service.  It would allow customers to purchase the energy product that makes most sense to their particular circumstances and to take charge of their own energy futures.  It would also encourage customers to express an environmental preference, since one of the few benefits of the original system implemented by the Commission was the creation of the green power products that were chosen by hundreds of thousands of Californians. 
With regard to the DWR long-term contracts, it is not clear that they will always be a burden by being above market.  Even if that turns out to be true, then the appropriate solution would be to terminate or renegotiate the contracts, rather than to end direct access.  All parties do not share the same expectations about future prices, as some may like the contracts and feel they provide rate protection while others may think they are above market.  The AReM proposal allows parties to express their own views of the future through the ability to choose
their provider.
Finally, this proposal would allow the Commission to reaffirm one of the most important of its original electric restructuring goals described in the Preferred Policy Decision,[footnoteRef:7] the Second Interim Decision[footnoteRef:8] and Decision 96-12-088 -- to provide choice for consumers by bringing competition to the retail electric market.  The Commission reaffirmed this objective in D. 99-06-058: “Our long term strategy is to create an industry structure in which the utilities are one of many competitors.”  p. 23.  The suspension of direct access, without making every effort to preserve consumer choice, would abandon this worthy goal and offers California consumers no choice.  AReM therefore urges the Commission to consider seriously the interim direct access continuation program described herein. [7:  	Preferred Policy Decision, D.95-12-063, as modified by D.96-01-009]  [8:  	Second Interim Decision, D. 97-05-040] 

  For the foregoing reasons, AReM respectfully requests that the Commission:
1.	Consider these Supplemental Comments in connection with its review of the Draft Decision at the Commission’s scheduled meeting on August 23, 2001, 
2.	Make such other findings and conclusions and issue such orders as are necessary to effectuate the terms and conditions of the interim direct access continuation program proposed herein.
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