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PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT (this “Agreement”), dated as of __________, 2000 between Enron Corp., an Oregon corporation (“Seller”), and __________________, a [__________] corporation (“Buyer”), as follows:

Recitals:

A.	Seller is the owner of all of the issued and outstanding shares of common stock (the “Shares”) of Houston PipeLine Company, a Delaware corporation (the “Company”) and all of the issued and outstanding member membership interests (the “Newco Interest”) in _____________, a Delaware limited liability company (“Newco”) and a 1% general partner interest in Newco L.P., a Delaware limited partnership (“Newco L.P.”).  Newco owns a 99% limited partner interest in Newco L.P.

B.	Seller desires to sell to Buyer, and Buyer desires to purchase from Seller, the Shares and the Newco Interest, upon the terms and subject to the conditions in this Agreement.

NOW, THEREFORE, in consideration of the premises and the representations, warranties, covenants and agreements contained herein, the Parties hereto agree as follows:

[bookmark: _Toc472524415][bookmark: _Toc496557641]ARTICLE 1
DEFINITIONS

[bookmark: _Toc472524416][bookmark: _Toc496557642]1.1	Defined Terms.  As used in this Agreement, each of the following terms shall have the meaning given to it below:

“Acquired Companies” means the Company, the Company Subsidiaries and Newco.

“Acquired Company” means any of the Acquired Companies, as the case may be.

“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly, through one or more intermediaries, controls, is controlled by, or is under common control with, such Person.  For the purposes of this definition, “control” means, when used with respect to any Person, the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of voting securities, by contract, or otherwise, and the terms “controlling” and “controlled” have correlative meanings.

 “Applicable Severance Obligations” shall mean severance payments and obligations, including, without limitation, any payments or obligations required pursuant to any Company Benefit Plans that arise as a result of Buyer’s failure to make an Offer of Employment to any employee of the Acquired Companies.

“Assets” means the assets of the Acquired Companies and the Business, including the assets described on Exhibit A exclusive of the Excluded Assets and Retained Liabilities.

“Balance Sheet” has the meaning assigned to such term in Section 4.7. 

“Balance Sheet Date” means July 31, 2000.

“Base Purchase Price” means a purchase price of $_____________.

“Benefit Plans” means all employee benefit plans or arrangements, including any stock purchase, stock option, stock bonus, stock ownership, phantom stock or other stock plan, pension, profit sharing, bonus, deferred compensation, incentive compensation, severance or termination pay, retirement, hospitalization or other medical or dental, life or other insurance, supplemental unemployment benefits plan or agreement or policy or other arrangement providing employment-related compensation, deferred compensation, defined benefits, fringe benefits or other benefits and including “employee benefit plans,” as defined in Section 3(3) of ERISA.“employee pension benefit plans” and “employee welfare benefit plans” as defined in Sections 3(1), 3(2) and 3(3) of ERISA.

“Business” has the meaning assigned to such term in Section 4.7.“Bonus and Option Payments” has the meaning ascribed to such term in Section 7.3.

“Business” means the intrastate pipeline, gas storage and gas marketing business of the Acquired Companies as of the date of this Agreement assuming that the Excluded Assets and Retained Liabilities have been transferred out of the Company.

“Buyer Indemnitees” means, collectively, Buyer and its Affiliates and its and their officers, directors, employees, agents, and representatives.

“Cash-Out Price” has the meaning ascribed thereto in Section 2.6.

“Closing” means the closing of the transactions contemplated by this Agreement.

“Closing Date” means the date on which the Closing occurs.

“COBRA” means the requirements of Part 6 of Subtitle B of Title I of ERISA and the Code.

“Code” means the Internal Revenue Code of 1986, as amended.

“Company Benefit Plans” means those Benefit Plans established or maintained by or contributed to by the Acquired Companies; or with respect to which the Acquired Companies have or may have any liability, with respect to any employees or former employees of the Acquired Companies as of the date of this Agreement excluding any Seller Benefit Plans. 

“Company Guarantees” means any and all obligations relating to the guarantees, letters of credit, bonds and other sureties and credit assurances of Seller or any of its Affiliates (other than the Acquired Companies and the Related Companies) for the benefit of any Acquired Company or any Related Company.  

“Company Subsidiaries” means the, direct and indirect, Subsidiaries of the Companies listed in Schedule 1.1(a).

“Confidentiality Agreement” means that certain confidentiality agreement dated ____________August 10, 2000, between Buyer and [Seller]. Duke Energy Field Services, LLC and Enron North America Corp.

“Deductible Amount” means an amount equal to [5%] of the Purchase Price. 

“Deposit” means a Letter of Credit or Cash Deposit in an amount equal to 10% of the Purchase Price. 

 “Designated Rate” means the prime interest rate for corporations reported in “The Wall Street Journal” on the Effective Date.

“Direct Claim” means any claim by an Indemnitee on account of a Loss which that does not result from a Third Party Claim.

“Disclosure Schedule” means the disclosure letter and related schedules, of even date herewith of the Seller or the Buyer, as same may be amended or supplemented in accordance with Section 7.5.

“Effective Date” means the last day of the month immediately preceding the Closing Date.

“Effective Date Balance Sheet” has the meaning assigned to such term in Section 2.5(a) Section 2.4(a).

“Encumbrances” means liens, charges, pledges, options, mortgages, deeds of trust, security interests, claims, restrictions (whether on voting, sale, transfer, disposition, or otherwise), easements, and other encumbrances of every type and description, whether imposed by Law, agreement, understanding, or otherwise.

“Environmental Health and Safety Laws” means any and all applicable Laws in effect as of the date of this Agreement pertaining to pertaining to public health and safety, worker health and safety, pipeline safety and pollution or  protection of the environment in effect in any and all jurisdictions in which any Acquired Company is conducting or has conducted operations, including, without limitation, all those relating to noise or odor, or to the presence, use, production, generation, handling, transportation, treatment, storage, disposal, distribution, labeling, testing, processing, discharge, emission, release, threatened release, control, or cleanup of any Hazardous Materials, including, without limitation, the following statutes:  the Clean Air Act, as amended (“CAA”), the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended (“CERCLA”), the Federal Water Pollution Control Act, as amended, the Resource Conservation and Recovery Act of 1976, as amended (“RCRA”), the Safe Drinking Water Act, as amended, the Toxic Substances Control Act, as amended, the Superfund Amendments and Reauthorization Act of 1986, as amended, and the Hazardous Materials Transportation Act, as amended, the Rivers and Harbors Act of 1989, as amended, the Hazardous and Solid Waste Amendments Act of 1984, as amended, the Natural Gas Pipeline Safety Act of 1986, as amended, the Oil Pollution Act of 1990, the Hazardous Waste Amendments Act of 1984, as amended, the Occupational Health and Safety Act, as amended, and any state laws implementing any of the foregoing laws or pertaining to the handling of oil and gas wastes or the use, maintenance, and closure of pits and impoundments.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Affiliate” means each entity that is treated as a single employer with Seller for purposes of Code §414.


“Estimated Inventory Payment” means Seller’s estimate of the value of the Inventory as of the Effective Date.

“Estimated Working Capital Payment” means Seller’s estimate of the Working Capital as of the Effective Date.

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Excluded Assets” has the meaning assigned to such term in Section 7.8(a). means, collectively, the items described in Section 7.8(a)(i) through (viii).

“FERC” means the Federal Energy Regulatory Commission.

“Final Inventory” means the actual Inventory at the Effective Date as determined by Seller and Buyer pursuant to the procedures set forth in Section 2.6 2.5.

“Final Working Capital” means the actual Working Capital at the Effective Date as determined by Seller and Buyer pursuant to the procedures set forth in Section 2.5 2.4. 

“GAAP” means United States generally accepted accounting principles with such exceptions to such United States generally accepted accounting principles as may be noted or otherwise referred to on any individual financial statement or schedule.

“Governmental Approvals” means all material consents and approvals of Governmental Entities (including those required under the HSR Act or from the FERC), that reasonably may be deemed necessary so that the consummation of the transactions contemplated hereby will be in compliance with applicable Laws and the failure to comply with which would have a Material Adverse Effect.

“Governmental Entity” means any court or tribunal in any jurisdiction (domestic or foreign) or any federal, state, municipal or local government or other governmental body, agency, authority, department, commission, board, bureau, instrumentality, arbitrator or arbitral body (domestic or foreign).

“Hazardous Material” means (a) any hazardous substance as defined by CERCLA, (b) any hazardous waste or solid waste in either case as defined by RCRA, (c) any solid, hazardous, extremely hazardous, dangerous or toxic chemical, material, waste or substance within the meaning of and regulated by any Law related to the protection of the environment, including any pollutant or contaminant under CERCLA, (d) any pollutant, regulated pollutant, criteria pollutant, or hazardous air pollutant as defined or used in the CAA, (e) any radioactive material, including any naturally-occurring radioactive material, and any source, special or byproduct material as defined in 42 U.S.C. 2011, et seq., any amendments or authorizations thereof, (f) any asbestos-containing materials in any form or condition, (g) any polychlorinated byphenyls in any form or condition, or (h) petroleum, petroleum hydrocarbons, or any fraction or byproducts thereof, or natural gas, natural gas liquids, liquefied natural gas, condensate, or derivatives or byproducts thereof.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.

“Imbalances Payables” means that quantity of natural gas owed by any of the Acquired Companies or accruing with respect to the Assets and related to any period prior to the Effective Date.

“Imbalances Receivables” means that quantity of natural gas owed to any of the Acquired Companies or accruing with respect to the Assets and related to any period prior to the Effective Date.

“Indemnifying Party” means a Party required to provide indemnification under Section 12.1.

“Indemnitee” means a Party entitled to receive indemnification under Section 12.1.

“Independent Accountants” means ___________ or such other independent accounting firm as may be approved by Seller and Buyer.

“Intellectual Property” (a) all inventions (whether patentable or unpatentable and whether or not reduced to practice), all improvements thereto, and all patents, patent applications, and patent disclosures, together with all reissuances, continuations, continuations-in-part, revisions, extensions, and reexaminations thereof, (b) all trademarks, service marks, trade dress, logos, trade names, and corporate names, together with all translations, adaptations, derivations, and combinations thereof and including all goodwill associated therewith, and all applications, registrations, and renewals in connection therewith, (c) all copyrightable works, all copyrights, and all applications, registrations, and renewals in connection therewith, (d) all mask works and all applications, registrations, and renewals in connection therewith, (e) all trade secrets and confidential business information (including ideas, research and development, know-how, formulas, compositions, manufacturing and production processes and techniques, technical data, designs, drawings, specifications, customer and supplier lists, pricing and cost information, and business and marketing plans and proposals), (f) all computer software (including data and related documentation), (g) all other proprietary rights, and (h) all copies and tangible embodiments thereof (in whatever form or medium); provided, however, that Intellectual Property shall not include the Retained Marks.

“Inventory” means“Inventory” means all natural gas, condensate, natural gas liquids and other hydrocarbons and parts and supplies inventory owned by the Acquired Companies and located in or associated with the operations of the Acquired Companies, including line pack, working gas in the Bammel Storage Facility, liquids inventory and  owned by the Acquired Companies [(exclusive of cushion gas),] condensate or natural gas liquids in tanks or other containers owned by the Acquired Companies and located on or within the Assets of the Acquired Companies (exclusive of condensate of natural gas liquids located in pipelines) and parts, materials and supplies inventory owned by the Acquired Companies and located in or associated with the operations of the Acquired Companies.

“Inventory Calculation Statement” has the meaning assigned to such term in Section 2.6(b) 2.5(b).  

“IRS” means the Internal Revenue Service.  

“Knowledge” means, with respect to Seller, the actual knowledge of the Persons listed on Schedule 1.1(b), and with respect to Buyer, the actual knowledge of the Persons listed on Schedule 1.1(c), in each case, without any obligation by any such Person to conduct any investigation in connection with the transactions contemplated hereby or otherwise to determine the existence or absence of facts in any statement qualified by the “Knowledge” of any such Person.

“Law” means any statute, law, common law principle, rule, requirement or regulation, or any judgment, order, ordinance, writ, injunction, determination, or decree of, any Governmental Entity to which a specified Person or property is subject.

“Losses” means, other than any Taxes, any and all claims, demands, damages, judgments, orders, rulings, injunctions, obligations, liens, liabilities, losses, causes of action, fines, penalties, litigation, lawsuits, administrative proceedings, administrative investigations, costs, amounts paid in settlement, fees and expenses, including reasonable attorneys’ fees, court costs, and other costs of suit, and including criminal actions and associated fines.

“Material Adverse Effect” means, with respect to any Person, any adverse change, circumstance, effect or condition in or relating to the assets Assets, financial condition, results of operations, or business, operations, [or prospects] of such Person and its Affiliates that [consolidated] Affiliates that [individually or in the aggregate] with all other adverse changes, circumstances, effects or conditions is material to such Person and its [consolidated] Affiliates taken as a whole or that impedes the ability of such Person to consummate the transactions contemplated hereby, other than any change or changes in general economic or industry conditions (including any change in the prices of oil, gas, natural gas liquids, or other hydrocarbon products).  

Any determination as to whether any matter or condition has a Material Adverse Effect on any Person shall be made only after taking into account all effective insurance coverages and effective indemnifications with respect to such matter or condition.“Net Volume Difference” has the meaning ascribed thereto in Section 2.6.

“Newco Interest” means the member partnership interests in Newco held by Seller which represent all of the issued and outstanding member partnership interests of Newco.

“Offer of Employment” means an offer by Buyer or any of Buyer’s Affiliates to employ an employee of the Company or its Affiliates involved in the Business on terms and conditions [substantially similar to similarly situated employees of the entity making the offer (subject to the terms of Buyer’s established Benefit Plans with credit for prior service with the Seller or its Affiliates)] which employment will commence not later than one (1) week after the Closing, subject to satisfactory completion of drug testing applicable to all of Buyer’s employees.  [Subject to Enron HR Review]

“Ordinary Course of Business” means the ordinary course of business consistent with past custom and practice.

“Party” means the Seller or Buyer, individually, as the case may be.

“Parties”  means the Seller and Buyer, collectively.

“PBGC” means the Pension Benefit Guaranty Corporation.

“Permits” means licenses, permits, franchises, consents, approvals, authorizations, variances, exemptions, and other authorizations of or from Governmental Entities.

“Permitted Encumbrances” means (i) liens for Taxes, impositions, assessments or other governmental charges not yet delinquent or being contested in good faith by appropriate proceedings, (ii) statutory liens (including materialmen’s, warehousemen’s, mechanic’s, repairmen’s, landlord’s, and other similar liens) arising in the ordinary course of business Ordinary Course Of Business securing payments not yet delinquent or being contested in good faith by appropriate proceedings, (iii) Encumbrances of public record that are (A) incurred in the Ordinary Course of Business, (B) not for borrowed money or indebtedness of Acquired Companies or their Affiliates (unless scheduled in subsection vii below), and (C) do not affect the use or operation of the Assets or Business of the Acquired Companies so to result in a Material Adverse Effect, (iv) the rights of lessors and lessees under leases executed in the ordinary course of business Ordinary Course Of Business, (v) the rights of licensors and licensees under licenses executed in the ordinary course of business Ordinary Course Of Business, (vi) utility easements, restrictive covenants and defects, imperfections or irregularities of title, if any, as would not [individually or in the aggregate], result in a Material Adverse Effect, (vii) purchase money liens and liens securing rental payments under capital lease arrangements of the Acquiring Companies that are listed on Schedule __, (viii) preferential purchase rights of the rights of first refusal and other suitable similar arrangements with respect to which consents or waivers are obtained by Seller for this transaction or as to which the time for asserting such rights has expired at the Effective Date without an exercise of such rights, and (ix) encumbrances created by Buyer, or its successors and assigns.  

“Person” means any individual, corporation, limited liability company, partnership, joint venture, association, joint stock company, trust, enterprise, unincorporated organization, or Governmental Entity.

“Proceedings” means all proceedings, hearings, actions, claims, suits, investigations, and inquiries by or before any arbitrator or Governmental Entity.

“Purchase Price” means the aggregate purchase price consisting of the Base Purchase Price plus the Final Working Capital plus the Final Inventory.

“[r]easonable [e]fforts” means efforts in accordance with reasonable commercial practice and without the incurrence of incurring unreasonable expense.

“Related Agreements” means the IT Services Sublease Agreement attached as Exhibit 3.2(d), the Sublease Agreement attached as Exhibit 3.2(e) Exhibit 3.2(c), the Assurances Agreement attached as Exhibit 3.2(f), the Employee Matters Agreement attached as Exhibit 3.2(g) 3.2(d), the Right to Use Agreement attached as Exhibit 3.2(h) 3.2(e) and the Interim Services Agreement attached as Exhibit 3.2(i) 3.2(f).

“Related Companies” shall have the meaning assigned to such term in Section 4.2(a).

“Retained Liabilities” shall have the meaning assigned to such term in Section 7.8(b).

“Retained Marks” means the name “Enron” and other trademarks, service marks, and trade names owned by Seller and its Affiliates (other than the Acquired Companies) that are listed on Schedule 4.22.

“Scheduled Contracts” means any of the agreements, contracts, arrangements, or understandings listed on Schedule 4.13.

“Securities Act” means the Securities Act of 1933, as amended.

“Seller Group” means the affiliated group of corporations within the meaning of Code Section 1504(a) for federal income Tax purposes of which Seller is the common parent or any similar group defined under a similar provisions of state, local or foreign law.

“Seller Indemnitees” means, collectively, the Seller and its Affiliates and its and their officers, directors, employees, agents, and representatives.

“Shares” means the shares of common stock of the Company held by Seller which represent all of the issued and outstanding capital stock of the Company.

“Subsidiary” means, when used with reference to any Person, any corporation, partnership, business trust, limited liability company, joint venture or other entity of which such Person (either acting alone or together with its other subsidiaries) owns, directly or indirectly, 50% or more of the stock or other voting interests, the holders of which are entitled to vote for the election of a majority of the board of directors or any similar governing body of such corporation, partnership, business trust, limited liability company, joint venture or other entity.

“Tax Return” means any return or report, declaration, report, claim for refund, information return, or statement relating to Taxes, including any related schedules, attachments, or other supporting information, with respect to Taxes, and including any amendment thereto.

“Taxes” means any federal, state, local or foreign income, gross receipts, license, payroll, parking, employment, excise, severance, stamp, occupation, premium, windfall profits, environmental (including taxes under Code Section 59A), customs duties, capital stock, franchise, profits, withholding, social security, unemployment, disability, real property, personal property, sales, use, transfer, registration, value added, alternative or add-on minimum, estimated tax or other tax of any kind whatsoever, including any interest, fines, penalty or other like assessment or addition thereto, whether disputed or not, including such item for which a liability arises as a transferee or successor-in-interest.

“Taxing Authority” means, with respect to any Tax, the Governmental Entity or political subdivision thereof that imposes such Tax, and the agency (if any) charged with the collection of such Tax for such entity or subdivision, including any governmental or quasi-governmental entity or agency that imposes, or is charged with collecting, social security or similar charges or premiums.

“Third Party” means any Person other than (i) Seller or any of its Affiliates (including the Acquired Companies) or (ii) Buyer and its Affiliates.

“Third Party Claim” means any claim or the commencement of any claim, action or proceeding with respect to a Loss or potential Loss made or brought by a Third Party.

“Treasury Regulations” means one or more treasury regulations promulgated under the Code by the Treasury Department of the United States.

“Working Capital” means the current assets of the Acquired Companies (excluding Inventory) less the current liabilities of the Acquired Companies (on a consolidated and combined basis) as of the specified date calculated using the methodologies set forth in Section 2.5(e) 2.4(e).  

“Working Capital Calculation” has the meaning assigned to such term in Section 2.5(a) Section 2.4(a).

[bookmark: _Toc472524417][bookmark: _Toc496557643]1.2	Interpretation and Construction.  In interpreting and construing this Agreement, the following principles shall be followed:

(i)	the terms “herein,” “hereof,” “hereby,” and “hereunder,” or other similar terms, refer to this Agreement as a whole and not only to the particular Article, Section or other subdivision in which any such terms may be employed;

(ii)	references to Articles, Sections, and other subdivisions refer to the Articles, Sections, and other subdivisions of this Agreement;

(iii)	all accounting terms not otherwise defined herein have the meanings assigned to them in accordance with GAAP;

(iv)	no consideration shall be given to the captions of the articles, sections, subsections, or clauses, which are inserted for convenience in locating the provisions of this Agreement and not as an aid in its construction;

(v)	the word “includes” and its syntactical variants mean “includes, but is not limited to” and corresponding syntactical variant expressions;

(vi)	the plural shall be deemed to include the singular, and vice versa; and

(vii)	each exhibit, attachment, and schedule to this Agreement is a part of this Agreement, but if there is any conflict or inconsistency between the main body of this Agreement and any exhibit, attachment, or schedule, the provisions of the main body of this Agreement shall prevail. and is hereby incorporated by reference.

[bookmark: _Toc472524418][bookmark: _Toc496557644]ARTICLE 2
THE TRANSACTION; PURCHASE PRICE

[bookmark: _Toc472524419][bookmark: _Toc496557645]2.1	Sale and Purchase of the Shares and Newco Interest.  At the Closing, and subject to the terms and conditions in this Agreement, Seller shall sell, assign, transfer, deliver, and convey to Buyer, and Buyer shall purchase and accept from Seller, the Shares and the Newco Interest.

[bookmark: _Toc472524420][bookmark: _Toc496557646]2.2	Purchase Price.  In consideration of the sale of the Shares and Newco Interest to Buyer, Buyer shall pay to Seller at the Closing, an amount equal to the sum of the Base Purchase Price plus the Estimated Inventory Payment plus the Estimated Working Capital Payment.  Such payment shall be made by confirmed wire transfer of immediately available funds to a bank account or accounts to be designated by Seller in the amount shown in Seller’s statement delivered to Buyer in accordance with Section 2.4 Section 2.3 below.

2.3	Purchase Price Deposit. Contemporaneously with the execution of this Agreement, Buyer shall deliver to Seller the Deposit. If the transactions contemplated under this Agreement are consummated in accordance with the terms hereof, Seller shall return the Deposit to Buyer at the Closing. If (i) Seller defaults on its obligation to close the transaction contemplated by this Agreement in the absence of a material default by Buyer, (ii) this Agreement is terminated by Buyer under Article 10, or (iii) this Agreement is terminated by Seller under Section 10.1(c) in the absence of a material default by Buyer, the Deposit shall be returned to Buyer. If the transactions contemplated under this Agreement otherwise fail to close by the Closing Date, Seller may promptly [draw upon the full amount of the Letter of Credit] [retain the full amount of the Deposit]. Buyer hereby acknowledges that the extent of damages to Seller caused by the failure of this transaction to be consummated would be impossible or extremely difficult to ascertain and that the amount of the Deposit is a fair and reasonable estimate of such damages under the circumstances and receipt of such amount by Seller does not constitute a penalty.

[bookmark: _Toc472524422][bookmark: _Toc496557647]2.4 Closing Payments.  Not later than 5 business days prior to the Closing Date, Seller shall deliver to Buyer a written statement setting forth (i) the Base Purchase Price, (ii) the Estimated Working Capital Payment, (iii) the Estimated Inventory Payment with Seller’s calculation of the Estimated Working Capital Payment and Estimated Inventory Payment in reasonable detail, based on information then available to Seller and (iv) wire transfer instructions for the Closing payments.  Not later than 2 business days prior to the Closing Date, Buyer and Seller will agree in good faith on the Estimated Inventory Payment and Estimated Working Capital Payment to be included as part of the Purchase Price, subject to adjustment as provided in Sections 2.4 and 2.5 below.

[bookmark: _Toc472524423][bookmark: _Toc496557648]2.4 2.5	Final Working Capital.

(a)	Calculation of Final Working Capital.  As promptly as practicable after the Closing Date, and in any event not later than 60 90 days after the Closing Date, Buyer shall deliver to Seller (i) a balance sheet of the Company as of the Effective Date (the “Effective Date Balance Sheet”) prepared on substantially the same basis as the Balance Sheet has been prepared (except that the Effective Date Balance Sheet shall be prepared using actual information as would be available at least 30 60 days after the Effective Date and based on other best available information through the period ending upon the date same is delivered to Seller), and (ii) a statement of Buyer (the “Working Capital Calculation Statement”) showing in reasonable detail its calculation of the Final Working Capital.  Seller agrees to give Buyer and its authorized representatives reasonable access to such employees, offices, and other facilities and such books and records of the Seller as are reasonably necessary to allow Buyer and its authorized representatives to prepare the Effective Date Balance Sheet in compliance with this Section 2.5 Section 2.4.  Buyer shall give representatives of Seller reasonable access to its and the Acquired Companies’ employees and books and records as are reasonably necessary for purposes of reviewing and verifying the Effective Date Balance Sheet and the calculation of Final Working Capital.  


(b)	Dispute Procedures.  The Final Working Capital (as set forth in the Working Capital Calculation Statement) shall become final and binding on Seller and Buyer on the 60th 30th day following the date the Working Capital Calculation Statement is received by Seller, unless prior to such date Seller delivers notice to Buyer of its disagreement.  Seller’s notice shall set forth all of Seller’s disputed items together with Seller’s proposed changes thereto, including an explanation in reasonable detail of the basis on which Seller proposes such changes.  If Seller has delivered a timely notice of disagreement, then Buyer and Seller shall use their good faith efforts to reach written agreement on the disputed items to determine the Final Working Capital, which in no event shall be more favorable to Buyer than reflected on the Working Capital Calculation Statement prepared by Buyer nor more favorable to Seller than shown in the proposed changes delivered by Seller pursuant to its notice of disagreement.  If all of Seller’s disputed items have not been resolved by Buyer and Seller by the 90th 60th day following Seller’s receipt of the Working Capital Calculation Statement, then Seller’s disputed items shall be submitted to the Independent Accountants for resolution within five (5) business days after the end of the foregoing 90 60-day period (or in the absence of agreement between Buyer and Seller by the close of business on such 5th business day as selected by Seller).  The fees and expenses of the Independent Accountants shall be borne 50% by Seller and 50% by Buyer.  The determination of the Final Working Capital by the Independent Accountants shall be final and binding upon Buyer and Seller.

(c)	Binding Effect.  The Final Working Capital shall be deemed to be finally determined in the amount set forth in the Working Capital Calculation Statement unless a dispute notice is timely given in accordance with Section 2.5(b) Section 2.4(b) with respect to the calculation thereof.  If such dispute notice is given, the Final Working Capital shall be deemed determined on the date that the Independent Accountant gives notice to Buyer and Seller of its determination with respect to all disputes regarding the calculation thereof, or, if earlier, the date on which Seller and Buyer agree in writing on the amount thereof, in which case the Final Working Capital shall be calculated in accordance with such determination or agreement, as the case may be.

(d)	Payments.  If the Final Working Capital exceeds the Estimated Working Capital Payment, then Buyer shall pay to Seller the amount of such excess, plus interest on the amount of such excess from (and including) the Closing Date to (but excluding) the date of payment at the Designated Rate.  If the Final Working Capital is less than the Estimated Working Capital Payment, then Seller shall pay to Buyer the amount of such deficiency, plus interest on the amount of such deficiency from (and including) the Closing Date to (but excluding) the date of payment at the Designated Rate.  Any payment shall be made within 10 3 business days of the date the Final Working Capital is deemed to be finally determined pursuant to Section 2.5(c) Section 2.4(c).

(e)	Calculation of the Working Capital. Schedule 2.5(e) Schedule 2.4(e) hereto sets forth the methodologies used in the calculation of the Working Capital as of the Balance Sheet Date.  These same methodologies will be used in determining the Final Working Capital.

[bookmark: _Toc496557649]2.6 2.5	Final Inventory	.

(a)	Valuation of Inventory.  The “Final Inventory” shall be an amount equal to the value of the Inventory of the Acquired Companies at the Effective Date calculated using the valuation methodologies set forth on Schedule 2.6(a) 2.5(a).  
 
(b)	Calculation of Final Inventory.  As promptly as practicable after the Closing Date, and in any event not later than 60 90 days after the Closing Date, Buyer shall deliver to Seller an Inventory volume and valuation statement reflecting the actual Inventory volumes as of the Effective Date and a corresponding valuation of such volumes (the “Inventory Calculation Statement”) showing in reasonable detail its calculation of the Final Inventory.  Seller agrees to give Buyer and its authorized representatives reasonable access to such employees and books and records of the Seller as are reasonably necessary to allow Buyer and its authorized representatives to prepare the Inventory Calculation Statement in compliance with this Section 2.6 Section 2.5.  Buyer shall give representatives of Seller reasonable access to its and the Acquired Companies’ employees and books and records as are reasonably necessary for purposes of reviewing and verifying the Final Inventory as reflected on the Inventory Calculation Statement.

(c)	Dispute Procedures.  The Final Inventory (as reflected in the Inventory Calculation Statement) shall become final and binding on Seller and Buyer on the 60th 30th day following the date the Inventory Calculation Statement is received by Seller, unless prior to such date Seller delivers notice to Buyer of its disagreement.  Seller’s notice shall set forth all of Seller’s disputed items together with Seller’s proposed changes thereto, including an explanation in reasonable detail of the basis on which Seller proposes such changes.  If Seller has delivered a timely notice of disagreement, then Buyer and Seller shall use their good faith efforts to reach written agreement on the disputed items to determine the Final Inventory, which in no event shall be more favorable to Buyer than reflected on the Inventory Calculation Statement prepared by Buyer nor more favorable to Seller than shown in the proposed changes delivered by Seller pursuant to its notice of disagreement.  If all of Seller’s disputed items have not been resolved by Buyer and Seller by the 90th 60th day following Seller’s receipt of the Inventory Calculation Statement, then Seller’s disputed items shall be submitted to the Independent Accountants for resolution within five (5) business days after the end of the foregoing 90 60-day period (or in the absence of agreement between Buyer and Seller by the close of business on such 5th business day as selected by Seller).  The fees and expenses of the Independent Accountants shall be borne 50% by Seller and 50% by Buyer.  The determination of the Final Inventory by the Independent Accountants shall be final and binding upon Buyer and Seller.

(d)	Binding Effect.  The Final Inventory shall be deemed to be finally determined in the amount set forth in the Inventory Calculation Statement unless a dispute notice is timely given in accordance with Section 2.6(c) 2.5(c) with respect to the calculation thereof.  If such dispute notice is given, the Final Inventory shall be deemed finally determined on the date that the Independent Accountant gives notice to Buyer and Seller of its determination with respect to all disputes regarding the calculation thereof, or, if earlier, the date on which Seller and Buyer agree in writing on the amount thereof, in which case the Final Inventory shall be calculated in accordance with such determination or agreement, as the case may be.

(e)	Payments.  If the Final Inventory, as finally determined, exceeds the Estimated Inventory Payment, then Buyer shall pay to Seller the amount of such excess, plus interest on the amount of such excess from (and including) the Closing Date to (but excluding) the date of payment at the Designated Rate.  If the Final Inventory is less than the Estimated Inventory Payment, then Seller shall pay to Buyer the amount of such deficiency, plus interest on the amount of such deficiency from (and including) the Closing Date to (but excluding) the date of payment at the Designated Rate.  Any payment shall be made within 10 3 business days of the date the Final Inventory is deemed to be finally determined pursuant to Section 2.6(d). 2.5(d).

[bookmark: _Toc496557650][2.6	Imbalances.	

(a)	Retained Imbalances.  Seller shall, as soon as reasonably practicable after the Closing Date, but in no event more than thirty (30) days after the Closing Date, cash out and retain ownership of the Imbalances Payables (and shall cash out and retain sole responsibility for Imbalances Receivables) existing as of the Closing Date with respect to the contracts listed on Schedule 2.6(a).

(b)	Other Imbalances.  Buyer shall, as soon as reasonably practicable after the Closing Date, but in no event more than sixty (60) days after the Closing Date, use reasonable efforts to determine and confirm with applicable third parties the net difference in volume between the Imbalances Payables and Imbalances Receivables (the “Net Volume Difference”) existing as of the Closing Date with respect to the contracts listed on Schedule 2.6(b).  To the extent Buyer is able to determine and confirm such any such Net Volume Differences, Buyer shall cash out such Net Volume Differences by multiplying the Net Volume Differences by [appropriate index price in effect as of __________] (the “Cash-Out Price”).  To the extent Buyer is unable to determine or confirm the Net Volume Difference existing as of the Closing Date, then Buyer shall assign and transfer to Seller, and Seller shall assume and accept from Buyer, any disputed Imbalances Payables or Imbalances Receivables as of the Closing Date, and Buyer shall promptly provide Seller with any documents relating to any such Imbalances Payables or Imbalances Receivables.  Buyer shall promptly pay to Seller (in the case of a positive Net Volume Difference) or Seller shall promptly pay to Buyer (in the case of a negative Net Volume Difference) an amount equal to the Net Volume Difference multiplied by the Cash-Out Price.]

[bookmark: _Toc472524425][bookmark: _Toc496557651]2.7	Purchase Price Allocation.  The Purchase Price shall be allocated as set forth on Schedule 2.7 Within ninety (90) days after Closing, the Parties shall discuss the allocation of the Purchase Price and shall agree in good faith to allocate the Purchase Price for all purposes, including the filing of any Tax Returns.  To the extent that interest accrues or a price adjustment occurs following calculation of the Final Working Capital and the Final Inventory, Buyer and Seller shall promptly make appropriate adjustments to such allocations, and such changed allocations shall then be the allocation that each party to this Agreement uses for all purposes, including the filing of any Tax Returns.

[bookmark: _Toc472524426][bookmark: _Toc496557652]ARTICLE 3
CLOSING

[bookmark: _Toc472524427][bookmark: _Toc496557653]3.1	Closing.  Subject to fulfillment or waiver of the conditions in this Agreement, the Closing shall take place on the Closing Date.  The Closing shall take place at the offices of Vinson & Elkins L.L.P., 2300 First City Tower, Houston, Texas 77002 or such other place as the Parties may agree, at 10:00 a.m., Houston, Texas time, on the later of (A) February 1, 2001 and (B) the fifth business day following the receipt of all Government Approvals or at such other time as the Parties may agree.  Unless otherwise agreed, all Closing transactions shall be deemed to have occurred simultaneously.

[bookmark: _Toc472524428][bookmark: _Toc496557654]3.2	Closing Deliveries by Seller.  At the Closing, Seller will deliver the following documents to Buyer:

(a)	A certificate executed on behalf of Seller by the president or any vice president, of Seller, dated the Closing Date, representing and certifying, in such detail as Buyer may reasonably request, that the conditions set forth in Sections 9.1 and 9.2 have been fulfilled.

(b) An opinion of counsel to Seller, dated the Closing Date, in the form of Exhibit 3.2(b).

(c)	The certificates, instruments, and documents listed below:

(i)	The stock certificates representing the Shares duly endorsed in blank, or accompanied by stock powers duly executed in blank, and otherwise in form acceptable for transfer of the Shares to Buyer.

(ii)	The member interest certificates representing the Newco Interest in form acceptable for transfer of the Newco Interest to Buyer.

(iii)	The minute books, stock records, and corporate seal (if any) of each Acquired Company.

(iv)	The written resignations of the directors and officers of each Acquired Company, such resignations to be effective concurrently with the Closing on the Closing Date.

(v)	Evidence of the Governmental Approvals required for Seller to enter into the Agreement and complete the Transactions contemplated herein.

(vi)	Such other certificates, instruments of conveyance, and documents as may be reasonably requested by Buyer prior to the Closing Date to carry out the intent and purposes of this Agreement.

(c)	A Sublease Agreement substantially in the form of Exhibit 3.2(c) duly executed by [Lease Co] and the Company.  

(d)	An Assurances(d) An IT Services Agreement substantially in the form of Exhibit 3.2(d) Exhibit 3.2(d) duly executed by Seller.

(e) A Sublease Agreement substantially in the form of Exhibit 3.2(e) duly executed by [Lease Co] and the Company. 

(f) An Assurances Agreement substantially in the form of Exhibit 3.2(f) duly executed by Seller.

(g) An Employee Matters Agreement substantially in the form of Exhibit 3.2(g) duly executed by Seller.

(h)	A Right to Use Agreement substantially in the form attached as Exhibit 3.2(h) 3.2(e).

(i)(f)	The Interim Services Agreement substantially in the form attached as Exhibit 3.2(i) Exhibit 3.2(f).

[bookmark: _Toc472524429][bookmark: _Toc496557655]3.3	Deliveries by Buyer.  At the Closing, Buyer will deliver the following documents to Seller:

(a)	A certificate executed by the president or any vice president of Buyer, dated the Closing Date, representing and certifying, in such detail as Seller may reasonably request, that the conditions set forth in Sections 8.1 and 8.2 have been fulfilled.

(b)	An opinion of counsel to Buyer, dated the Closing Date, in the form of Exhibit 3.3(b).

(c) An IT Services Agreement substantially in the form of Exhibit 3.2(d) duly executed by Buyer.

(d) An Employee Matters Agreement substantially in the form of Exhibit 3.2(g) duly executed by Buyer.

(e)	A Buyer Guaranty Agreement substantially in the form of Exhibit 3.3(e) 3.3(c).

(f)(d)	All releases, replacements, and substitutions of Company Guarantees, required by Section 8.5, in form and substance satisfactory to Seller.

(g)(e)	Evidence of the Governmental Approvals required for Buyer to enter into the Agreement and perform its obligations hereunder.

(h)(f)	Such other certificates, instruments, and documents as may be reasonably requested by Seller prior to the Closing Date to carry out the intent and purposes of this Agreement.

[bookmark: _Toc472524430][bookmark: _Toc496557656]ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF SELLER

Subject to the disclosures made by Seller in the Disclosure Schedule, Seller represents and warrants to Buyer as follows:

[bookmark: _Toc472524431][bookmark: _Toc496557657]4.1	Organization.  Seller is a corporation duly organized, validly existing, and in good standing under the laws of the jurisdiction of its incorporation.

[bookmark: _Toc472524432][bookmark: _Toc496557658]4.2	Acquired Companies.

(a)	List of Acquired Companies.  Except as set forth on Schedule 4.2(a), the Company does not own none of the Acquired Companies owns, directly or indirectly, any capital stock or other equity securities of any corporation or have any direct or indirect equity or ownership interest in any other Person Person other than another Acquired Company.  Schedule 4.2(a) lists (i) each Acquired Company, the jurisdiction of incorporation or formation of each Acquired Company, and the authorized (in the case of capital stock) and outstanding capital stock or other equity interests of each Acquired Company and (ii) each other entity (the “Related Companies”) which is not a subsidiary but in which, as of the Closing Date, the Acquired Companies will own capital stock or other equity securities, the jurisdiction of incorporation or formation, and the capital stock or other equity interests of each such Related Company that are owned by any Acquired Company.  Each corporate Acquired Company is a corporation duly organized, validly existing, and in good standing under the laws of the jurisdiction of its incorporation, and each other Acquired Company is duly formed and validly existing under the laws of the jurisdiction of its formation.  Each Acquired Company has all requisite corporate or other power and authority, as applicable, to own, lease, use and operate its properties and to carry on its business as now being conducted the Business.

(b)	Qualification.  Each of the Acquired Companies is duly qualified or licensed to do business as a corporation, limited partnership, or limited liability company, as applicable, and each of the Acquired Companies is in good standing in each of the jurisdictions set forth opposite its name on Schedule 4.2(b), which are all the jurisdictions in which the property owned, leased, or operated by it or the conduct of its business the Business requires such qualification or licensing, except jurisdictions in which the failure to be so qualified or licensed would not have a Material Adverse Effect on the Acquired Companies.

(c)	Ownership of Equity.  Except as otherwise indicated on Schedule 4.2(c), all of the outstanding capital stock or other equity interests of each Acquired Company is owned, directly or indirectly, by Seller free and clear of all Encumbrances, other than (x) restrictions on transfer that may be imposed by federal or state securities laws, (y) encumbrances that arise out of any actions taken by or on behalf of Buyer or its Affiliates, or (z) Permitted Encumbrances.  All outstanding shares of capital stock of each corporate Acquired Company have been duly authorized and validly issued and are fully paid and nonassessable.  All equity interests of each other Acquired Company have been duly authorized and validly issued and are fully paid(to the extent required at such time).  No shares of capital stock or other equity interests of any Acquired Company are subject to, nor have any been issued in violation of, preemptive or similar rights. There are no outstanding obligations of Seller or any Acquired Company with respect to the voting of any capital stock or other voting securities of any Acquired Company, including without limitation any voting trust, proxy, or other similar agreement or understanding.

(d)	Options and Rights to Acquire Equity.  Except as set forth on Schedule 4.2(d), there are outstanding (i) no shares of capital stock or other voting securities of any Acquired Company, (ii) no securities of any Acquired Company convertible into or exchangeable for shares of capital stock or other voting securities of any Acquired Company, (iii) no options or other rights , warrants, purchase rights, subscription rights, conversion rights, exchange rights, or other rights, contracts or commitments to acquire from Seller or any Acquired Company, and no obligation of Seller or any Acquired Company to issue or sell, , sell, transfer or otherwise dispose of or cause to be outstanding any shares of capital stock or other voting securities of any Acquired Company or any securities convertible into or exchangeable for such capital stock or voting securities, and (iv) no equity equivalents or other similar rights of or with respect to any Acquired Company.  There are no outstanding or authorized obligations of Seller or any Acquired Company to repurchase, redeem, or otherwise acquire any of the foregoing shares, securities, options, equity equivalents, interests or rights.  There are no outstanding or authorized stock appreciation,  phantom stock, profit participation, or similar rights with respect to any Acquired Company.

[bookmark: _Toc472524433][bookmark: _Toc496557659]4.3	Organizational Documents.  Seller has made available delivered to Buyer accurate and complete copies of each Acquired Company’s charter and bylaws (or equivalent organizational documents) as currently in effect of the Acquired Companies. The minute books (containing the records of meetings of the equityholders, the board of directors, and any committees of the board of directors or similar governing body), the stock certificate books, and the stock record books (or similar books) of each of the Acquired Companies are accurate and complete in all material respects.  None of the Acquired Companies is in default under or in violation of any provision of its charter or bylaws.

[bookmark: _Toc472524434][bookmark: _Toc496557660]4.4	Seller’s Authority.  Seller has full corporate power and corporate authority to execute, deliver, and perform this Agreement and the Related Agreements to which it is a party.  The execution, delivery, and performance by Seller of this Agreement and the Related Agreements, and the consummation by it of the transactions contemplated hereby and thereby, have been duly authorized by all necessary corporate action of Seller.  This Agreement has been duly executed and delivered by Seller and constitutes, and each Related Agreement executed or to be executed by Seller has been, or when executed will be, duly executed and delivered by Seller and constitutes, or when executed and delivered will constitute, a valid and legally binding obligation of Seller, enforceable against Seller in accordance with its terms, except that such enforceability may be limited by (i) applicable bankruptcy, insolvency, reorganization, moratorium, and similar laws affecting creditors’ rights generally and (ii) equitable principles which may limit the availability of certain equitable remedies (such as specific performance) in certain instances.

[bookmark: _Toc472524435][bookmark: _Toc496557661]4.5	No Conflict.  Except as described on Schedule 4.5, and except as may result from any facts or circumstances relating solely to Buyer or its Affiliates and assuming all consents, approvals, authorizations, and other actions described in Section 4.6 have been obtained and all filings and notifications listed on Schedule 4.6 have been made, the execution, delivery, and performance of this Agreement and the Related Agreements by Seller and the consummation by it of the transactions contemplated hereby do not and will not (a) violate or breach the certificate of incorporation or by-laws (or equivalent organizational documents) of Seller or any Acquired Company, (b) violate or breach any Law binding upon Seller or any Acquired Company, except as would not have a Material Adverse Effect on the Acquired Companies, or (c) conflict with, result in any breach of, or constitute a default under, or give to others any [preferential rights, rights of first refusal,] rights of termination, or similar rights, amendment, acceleration or cancellation of, or result in the creation of any Encumbrance (other than a Permitted Encumbrance) on any of the assets or properties Assets of any Acquired Company pursuant to, any note, bond, mortgage, indenture, contract, agreement, lease, license, permit, franchise or other instrument relating to such assets or properties Assets to which any Acquired Company is a party or by which any of such assets or properties Assets is bound or affected, except as would not have a Material Adverse Effect on the Acquired Companies.

[bookmark: _Toc472524436][bookmark: _Toc496557662]4.6	Consents and Approvals.  [To the Knowledge of Seller,] no consent, approval, authorization, license, order or permit of, or declaration, filing or registration with, or notification to, any Governmental Entity, or any other Person, is required to be made or obtained by Seller or any Acquired Company in connection with the execution, delivery and performance of this Agreement and Related Agreements or the consummation of the transactions contemplated hereby, except:  (a) as set forth on Schedule 4.6; (b) applicable requirements of the HSR Act; (c) where the failure to obtain such consents, approvals, authorizations, licenses, orders or permits of, or to make such declarations, filings, or registrations or notifications, would not have a Material Adverse Effect on the Acquired Companies, and (d) as may be necessary as a result of any facts or circumstances relating solely to Buyer.  To the Knowledge of Seller, the The Acquired Companies hold all Permits necessary or required for the conduct of the business of the Acquired Companies Business, except where the failure to hold such Permits would not have a Material Adverse Effect on the Acquired Companies.  Except as disclosed set forth in Schedule 4.6, no Proceeding is pending or, to the Knowledge of Seller, threatened with respect to any alleged failure by any Acquired Company to have any such Permit or not to be in compliance therewith, except as would not have a Material Adverse Effect on the Acquired Companies. 

[bookmark: _Toc472524437][bookmark: _Toc496557663]4.7	Balance Sheet.

(a)	Schedule 4.7(a) contains an unaudited, pro forma balance sheet of the business of the Acquired Companies assuming that the Excluded Assets and Retained Liabilities have been transferred out of the Company (the “Business”) Business as of July 31, 2000 (the “Balance Sheet”) and the notes thereto, prepared in conformity [in all material respects] with GAAP, subject to the assumptions and limitations set forth therein.

(b)	Except as set forth in Schedule 4.7(b), the Balance Sheet fairly presents, [in all material respects], the financial position of the Business, and is consistent with the books and records of the Acquired Companies as of the Balance Sheet Date.

[bookmark: _Toc472524438][bookmark: _Toc496557664]4.8	Absence of Certain Changes.  Except as disclosed on Schedule 4.8, since the Balance Sheet Date, (i) there has not been any adverse change in the assets or Assets, financial condition, business, operations or results of operations of any of the Acquired Companies that would have a Material Adverse Effect on the Acquired Companies, (ii) the businesses of the Acquired Companies have.  Without limiting the generality of the foregoing, since the Balance Sheet Date and except as otherwise described in or contemplated by this Agreement or as reflected in Schedule 4.8:

(a) the Business has been conducted only in the ordinary course consistent with past practice, and (iii) Ordinary Course of Business;

(b) no Acquired Company has suffered any material loss, damage, destruction, or other casualty to any of its assets, property, plant, equipment or inventories (whether or not covered by insurance) which would be reasonably expected to have a Material Adverse Effect on the Acquired Companies;

(c)	none of the Acquired Companies has sold, leased, transferred, or assigned any of its Assets, tangible or intangible, other than in the Ordinary Course of Business;

(d)	none of the Acquired Companies has entered into any Agreement contract, lease, or license (or series of related agreements, contracts, leases, and licenses) outside the Ordinary Course of Business;

[(e)	no party (including any of the Acquired Companies) has accelerated, terminated, modified, or cancelled any Material Agreement to which any of the Acquired Companies is a party or by which any of them is bound in a manner which would result in a Material Adverse Effect;]

[(f)	no party (including any of the Acquired Companies) has imposed any Encumbrance (other than a Permitted Encumbrance) upon any of the Assets of the Acquired Companies;]

(g)	none of the Acquired Companies has made any capital expenditure (or series of related capital expenditures) either involving more than $250,000 individually or $2,500,000 in the aggregate, other than capital expenditures listed on Schedule 4.8(g);

(h)	none of the Acquired Companies has made any capital investment in, any loan to, or any acquisition of the securities or Assets of, any other Person (or series of related capital investments, loans, and acquisitions) involving more than [$1,000,000] in the aggregate other than intercompany indebtedness;

(i)	none of the Acquired Companies has issued any note, bond, or other debt security or created, incurred, assumed, or guaranteed any indebtedness for borrowed money or capitalized lease obligation involving in excess of [$1,000,000] other than intercompany indebtedness;

(j)	none of the Acquired Companies has cancelled, compromised, waived, or released any material right or material claim (or series of related rights and claims) outside the Ordinary Course of Business;

(k)	none of the Acquired Companies has granted any license or sublicense of any rights under or with respect to any Intellectual Property;

(l)	there has been no change made or authorized in the charter or bylaws (or other similar organizational documents) of any of the Acquired Companies;

(m)	none of the Acquired Companies has issued, sold, or otherwise disposed of any of its capital stock, or granted any options, warrants, or other rights to purchase or obtain (including upon conversion, exchange, or exercise) any of its capital stock;

(n)	none of the Acquired Companies has declared, set aside, or paid any dividend or made any distribution with respect to its capital stock (whether in cash or in kind) or redeemed, purchased, or otherwise acquired any of its capital stock other than in connection with the transfer of Excluded Assets to Seller or its Affiliates;

(o)	none of the Acquired Companies has made any loan to, or entered into any other transaction with, any of its and employees outside the Ordinary Course of Business;

(p)	none of the Acquired Companies has entered into any employment contract or collective bargaining agreement, written or oral, or modified the terms of any existing such contract or agreement;

(q)	none of the Acquired Companies has granted any increase in the base compensation, or any other change in employment term, of any of its directors, officers, and employees outside the Ordinary Course of Business;

(r)	none of the Acquired Companies has adopted, amended, modified, terminated or taken any action with respect to any Benefit Plans which would result in additional liability to the Acquired Companies;

(s)	none of the Acquired Companies has made or pledged to make any charitable or other capital contribution outside the Ordinary Course of Business; and

(t)	none of the Acquired Companies has committed to any of the foregoing.

[bookmark: _Toc472524439][bookmark: _Toc496557665]4.9	Tax Matters.  Except as disclosed on Schedule 4.9 or as would not have a Material Adverse Effect on the Acquired Companies:

(a)	Each Acquired Company has filed, or has had filed on its behalf, in a timely manner (within any applicable extension periods) with the appropriate Taxing Authority all Tax Returns with respect to Taxes of each of the Acquired Companies other than those Tax Returns on which an immaterial amount of Taxes would properly be shown;.  To the Knowledge of Seller, all such Tax Returns are true and correct in all material respects;

(b)	All Taxes due and payable on all filed Tax Returns of or with respect to the Acquired Companies have been paid in full regardless of whether a Tax Return was filed or required in connection with such Taxes;

(c)	There are no outstanding agreements or waivers extending the statutory period of limitations applicable to any federal, state, local or foreign income or other material Tax Returns required to be filed by or with respect to any of the Acquired Companies;

(d)	To the Knowledge of Seller, none of the Tax Returns of or There are no audits or examinations in progress by any Taxing Authority with respect to any of the Acquired Companies is currently being audited or examined and the Acquired Companies and Seller have not received any written notice from or been informed by any Taxing Authority of additional Taxes owed, adjustments being considered or audits to be commenced with respect to the Acquired Companies;;

(e) To the Knowledge of Seller, no(e)	No material deficiency for any income Taxes has been assessed with respect to any of the Acquired Companies that has not been abated, paid in full or adequately provided for on the Balance Sheet;

(f)	None of the Acquired Companies is a party to any Tax allocation or sharing agreement with other members of the Seller Group that will survive Closing; and

(g)	None of the Acquired Companies have been members of an affiliated group other than a group that includes the Seller;

(h)	None of the Acquired Companies has consented to the provisions of Section 341(f)(2) of the Code with respect to a sale of its stock
;

(i)	No election has been filed by Seller or any of Seller’s Affiliates that would cause Newco not to be treated for federal income tax purposes as a partnership or a disregarded entity;

(j)	Seller has filed a consolidated federal income tax return (with the Company and any 80% or more owned Company Subsidiaries) for the taxable year immediately preceding the current taxable year.  Seller is eligible to make an election under Code Section 338(h)(10) (and any comparable election under state, local or foreign tax law) with Company and any 80% or more owned Company Subsidiaries; and

(k)	None of the Acquired Companies is a partner in any partnerships except as disclosed in Schedule 4.9.

[bookmark: _Toc472524440][bookmark: _Toc496557666]4.10	Compliance With Applicable Laws.  To the Knowledge of Seller, the The Acquired Companies are in compliance in all respects with all Laws (other than Environmental, Health and Safety Laws, as to which Seller’s sole representations and warranties are set forth in Section 4.15), and Taxes, as to which Seller’s sole representations and warranties are set forth in Section 4.9), except (i) as disclosed on Schedule 4.10 or (ii) for noncompliance with such Laws which would not have a Material Adverse Effect on the Acquired Companies. No action, suit, proceeding, hearing, investigation, charge, compliant, claim, demand, or notice has been filed or commenced, or is, to the Knowledge of Seller, threatened against any of the Acquired Companies alleging any failure to comply with any Laws.

[bookmark: _Toc472524441][bookmark: _Toc496557667]4.11	Legal Proceedings.  Except as disclosed on Schedule 4.11 There are no Proceedings pending or, to the Knowledge of Seller, threatened seeking to restrain, prohibit, or obtain damages or other relief in connection with this Agreement or the transactions contemplated hereby.  Except as disclosed on Schedule 4.11, there are no Proceedings pending or , or to the Knowledge of Seller, threatened against any Acquired Company or any properties of any Acquired Company which would have a Material Adverse Effect on the Acquired Companies. To the Knowledge of Seller, no(other than with respect to Environmental, Health and Safety Laws, as to which Seller’s sole representations and warranties are set forth in Section 4.15).  No Acquired Company is subject to any judgment, order, writ, injunction, or decree of any Governmental Entity which that has had or is reasonably likely to have a Material Adverse Effect on the Acquired Companies.  Notwithstanding the foregoing, Seller makes no representation or warranty in this Section 4.11 as to Proceedings, judgments, orders, writs, injunctions or decrees which are, or contain issues, of broad applicability to, or which generally affect, the natural gas, natural gas liquids, or pipeline industry.  

[bookmark: _Toc472524442][bookmark: _Toc496557668]4.12	Title.  Except (i) as disclosed on Schedule 4.12, (ii) for Permitted Encumbrances, and (iii) for such matters which would not have a Material Adverse Effect on the Acquired Companies, each of the Acquired Companies has good and defensible marketable title to those material properties the Assets (real, personal, and mixed, tangible and intangible) reflected in its books and records and in the Balance Sheet, other than the Excluded Assets and those disposed of after the Balance Sheet Date in the ordinary course of business consistent with past practice. Ordinary Course Of Business.

[bookmark: _Toc472524443][bookmark: _Toc496557669]4.13	Material Contracts of the Acquired Companies.

(a)	List of Agreements.  Set forth on Schedule 4.13 is a list of the following agreements and contracts to which any Acquired Company is a party or by which any Acquired Company or any of their respective properties is otherwise bound:

(i)	any commitment, agreement, note, loan, evidence of indebtedness, purchase order, letter of credit, capitalized lease obligation, or guarantee of the indebtedness or performance of others that Seller reasonably anticipates will, in accordance with its terms, involve aggregate payments by any Acquired Company of more than $2,500,000 $2,000,000 within the remaining term of such agreement;

(ii)	any lease under which a Acquired Company is the lessor or lessee of real or personal property, which lease (A) cannot be terminated by any Acquired Company without penalty upon not more than 180 calendar days’ notice and (B) involves an annual base rental in excess of $2,500,000 $2,000,000;

(iii)	any employment agreements involving annual payments during calendar year 2000 or thereafter by any Acquired Company in excess of $250,000;

(iv) any pending sale of real or personal property of any Acquired Company (excluding sales of natural gas, natural gas liquids, or other types of Inventories in the ordinary course of business) in excess of $5,000,000;

Ordinary Course Of Business);

[(v)	any gas purchase contracts and gas sales contracts (1) providing for receipt or payment by an Acquired Company of more than $25,000,000 annually and (2) which may not be terminated without payment or penalty with notice of one (1) year or less;]

[(vi)	any gas processing agreements, transportation agreements, natural gas liquid sales agreements and gas gathering agreements (1) providing for receipt or payment by an Acquired Company of more than $2,500,000 $2,000,000 annually and (2) which may not be terminated without payment or penalty with notice of one (1) year or less;]

(vii)	any uncompleted authorization for expenditure or contract requiring a capital expenditure or a commitment for a capital expenditure in excess of $2,500,000, that has not been completed and for which the remaining funding is in excess of $500,000 other than capital expenditures included in the projected capital expenditures schedule included in Schedule 4.13; and

(viii)	any contract or agreement which materially limits or materially restricts the ability of an Acquired Company to engage in business or compete in any jurisdiction or territory, foreign or domestic
;

(ix)	any agreement concerning a partnership or joint venture;

(x)	any agreement with any of the Seller and its Affiliates (other than any of the Acquired Companies);

(xi)	any Benefit Plan or other material plan or arrangement for the benefit of any of the current or former directors, officers, and employees of any of the Acquired Companies;

(xii)	any collective bargaining agreement with respect to employees of Seller or the Acquired Companies involved in the Business;

(xiii)	any agreement for the employment by any of the Acquired Companies of any individual on a full-time, part-time, consulting or other basis providing annual compensation in excess of $__________ or providing severance benefits; or

(xiv)	any agreement under which it has advanced or loaned any amount to any of its directors, officers, and employees.

(b)	No Violations.  To the Knowledge of Seller, no Acquired Company is in breach or violation of, or default under, (and no other party is in breach or violation of, or default under), and no event has occurred which with notice or lapse of time would constitute a breach or default, or permit termination, modification, or acceleration under any of the Scheduled Contracts, [except where such breaches or violations or defaults would not have a Material Adverse Effect on the Acquired Companies].  Each Scheduled Contract (w) is a legal, valid and binding agreement, arrangement or commitment of the Acquired Company which is a party thereto, enforceable against the Acquired Company in accordance with its terms and(x) is, to the Knowledge of Seller, is a legal, valid and binding agreement, arrangement or commitment of each other party thereto, enforceable against such party in accordance with its terms, except in each case where enforceability may be limited by bankruptcy, insolvency or other similar laws affecting creditors’ rights generally and except where enforceability is subject to the application of equitable principles or remedies or as would not have a Material Adverse Effect on the Acquired Companies.

[bookmark: _Toc496557670]4.14	Benefit Plans and Labor Matters	.  Except as set forth on Schedule 4.14 or as would not reasonably be expected to result in a Material Adverse Effect on the Acquired Companies:

(a)	Disclosure.  Seller has heretofore provided or made available to Buyer true and complete copies of each material Company Benefit Plan to which any of the Acquired Companies contributes, has any obligation to contribute, or under which the Acquired Companies have made payments, or have any obligation to make payments, or provided benefits, or have any obligation to provide benefits of any kind, and the respective plan documents and summary plan descriptions, the most recent determination letter received from the IRS, the most recent Form 5500 Annual Report, and all related trust agreements, insurance contracts, and other funding agreements which implement each such Company Benefit Plan.

(b)	ERISA. (i) None of the Company Benefit Plans is a “multi-employer pension plan,” as defined in Section 3(37) of ERISA, or a “multiple employer pension plan,” as defined in Section 4063 of ERISA,;

(ii)	no No Acquired Company has any liability under Title IV of ERISA, 

(iii)	each Each Company Benefit Plan is, and has been administered, in material compliance with all the applicable requirements of ERISA, the Code and all other applicable Laws, (including COBRA);

(iv)	no No Company Benefit Plan has an “accumulated funding deficiency” (within the meaning of Section 302 of ERISA and Section 412 of the Code), whether or not waived, and; 

(v)	all All premiums, contributions or payments required to have been made with respect to any Company Employee Plan have been made Benefit Plan have been made;

(vi)	All required reports and descriptions (including Form 5500 Annual Reports, summary annual reports, PBGC-1’s, and summary plan descriptions) have been timely filed and distributed appropriately with respect to each Company Benefit Plan;

(vi)	Each Company Benefit Plan which is an “employee pension benefit plan” under ERISA §3(2) meets the requirements of a “qualified plan” under Code §401(a), has received, within the last two years, a favorable determination letter from the IRS that it is a “qualified plan,” and, to the Knowledge of Seller, there are no any facts or circumstances that could result in the revocation of such determination letter; no such Benefit Plan which is an “employee pension benefit plan” under ERISA §3(2) has been completely or partially terminated or been the subject of a reportable event as to which notices would be required to be filed with the PBGC, and no proceeding by the PBGC to terminate any such plan has been instituted or, to the Knowledge of Seller, threatened; there have been no Prohibited Transactions with respect to any such Company Benefit Plan;

(vii)	No fiduciary has any liability for breach of fiduciary duty or any other failure to act or comply in connection with the administration or investment of the assets of any Company Benefit Plan; no action, suit, proceeding, hearing, or investigation with respect to the administration or the investment of the assets of any Company Benefit Plan (other than routine claims for benefits) is pending or, to the Knowledge of Seller, threatened; to the Knowledge of Seller, there is no basis for any such action, suit, proceeding, hearing, or investigation;

(viii)	None of the Acquired Companies has incurred, and to the Knowledge of Seller, there is no reason to expect that any of the Acquired Companies will incur, any liability to the PBGC (other than PBGC premium payments) or otherwise under Title IV of ERISA (including any withdrawal liability as defined in ERISA §4201) or under the Code with respect to any Company Benefit Plan which is an “employee pension benefit plan” under ERISA §3(2).

(c)	Retiree Health Benefits. No Company Benefit Plan provides medical or health , health life insurance or other welfare-type benefits (whether or not insured) after an employee’s termination of employment, other than continuation coverage required pursuant to Section 4980B of the Code and Part 6 of Title I of ERISA, and the regulation COBRA, and the regulations thereunder, and any other applicable Law. None of the Acquired Companies maintains or ever has maintained or contributes, ever has contributed, or ever has been required to contribute to any “employee welfare benefit plan” as defined in ERISA §3(1) providing medical, health, or life insurance or other welfare-type benefits for current or future retired or terminated employees, their spouses, or their dependents (other than in accordance with COBRA).

(d)	Severance or Accelerated Vesting. The consummation of the transactions contemplated by this Agreement will not (i) entitle any current or former employee of any Acquired Company to severance pay under any Company Benefit Plan or (ii) accelerate the time of payment or vesting, or increase the amount of any benefit, award or compensation due any such employee under any Company Benefit Plan.

(f)(e)	Claims. There are no pending, or to the Knowledge of Seller, threatened or anticipated Proceedings against any of the Company Employee Benefit Plans or any of the Acquired Companies involving any Company Employee Benefit Plan (other than claims for benefits) or any worker’s compensation or similar claims.

(f)
(g)	No Seller Company Plan Liability.  The market value of assets under each such Employee Benefit Plan which is an “employee pension benefit plan” under ERISA §3(2) equals or exceeds the present value of all vested and nonvested liabilities thereunder determined in accordance with PBGC methods, factors, and assumptions applicable to an employee pension benefit plan terminating on the date for determination.  The Acquired Companies will not have any liability under any Benefit Plan maintained by the Seller after the Closing except for liabilities that have been properly accrued for periods through the Closing and properly recorded on the Balance Sheet or as assessed pursuant to the terms and provisions of the Employee Matters Agreement..

(h) Labor Matters. To Seller’s Knowledge, the(g)	Labor and Employment Matters. The Acquired Companies are not (i) a party to, or bound by, any collective bargaining agreement with a labor union or labor organization, or (ii) the subject of any formal proceeding asserting that any Acquired Company has committed an unfair labor practice or is seeking to compel it to bargain with any labor organization as to wages or conditions of employment.  

4.15 Environmental. Except as set forth in Schedule 4.15, each of Schedule 4.14, [to the Knowledge of Seller,] none of Seller or the Acquired Companies has conducted its businesses in compliance with all applicable Environmental Laws, except for such noncompliance as would not have a Material Adverse Effect on committed any unfair labor practice with respect to any of the employees of the Acquired Companies, and none of Seller or the Acquired Companies has experienced any strikes, grievances, claims of unfair labor practices, or other collective bargaining disputes which have not been fully and completely resolved prior to the date hereof.

[bookmark: _Toc472524445][bookmark: _Toc496557671][4.15	Environmental.  To the Knowledge of Seller and except as set forth in Schedule 4.15, none each of the Acquired Companies has complied and is in compliance with all applicable Environmental, Health and Safety Laws except where such noncompliance would not have a Material Adverse Effect on the Acquired Companies.  Without limiting the generality of the foregoing: 

(a)	Except as set forth in Schedule 4.15, none of the Acquired Companies, nor any of their respective predecessors, has received any written or oral notices or demand letters or claims from any Governmental Authority or third party, which has not heretofore been resolved with such Governmental Authority or third party, in a manner that releases the Acquired Companies from any further Losses, indicating that the Company or any of the Company Subsidiaries is or predecessors is or may be in violation of, or liable under, any Environmental Law Health and Safety Laws, which violation or liability would have has a Material Adverse Effect.  The Acquired Companies are not operating or subject to any existing consent decrees, orders, judgments or determinations relating to or affecting the Assets or the Business relating to Environmental, Health and Safety Laws.

(b)	Each Acquired Company has obtained and complied with, and holds and is in compliance in all material respects with, all Permits, licenses, approvals and other authorizations that are required pursuant to Environmental, Health and Safety Laws for the occupation of its facilities and the conduct and operation of its Business except for such failure to hold or noncompliance as would not result in a Material Adverse Effect on the Acquired Companies; a list of all such Permits, licenses and other authorizations is set forth in Schedule 4.15.  Except as disclosed on Schedule 4.15, no Proceeding is pending or, to the Knowledge of Seller, threatened with respect to any alleged failure by any Acquired Company to have any such Permit, license, approval or authorization as to not be in compliance therewith.

[bookmark: _Toc472524446][bookmark: _Toc496557672]4.16	Insurance.  Set forth on Schedule 4.16 is a list of all insurance policies covering any of the Acquired Companies.  To the Knowledge of Seller, no notice of cancellation of, or indication of an intention not to renew, any such insurance policy has been received by Seller or any Acquired Company, provided that such insurance policies will terminate at Closing with respect to Buyer’s ownership and operation.  With respect to each such insurance policy:  (A) the policy is legal, valid, binding, enforceable, and in full force and effect; (B) neither any of the Acquired Companies nor any other party to the policy is in breach or default (including with respect to the payment of premiums or the giving of notices), and no event has occurred which, with notice or the lapse of time, would constitute such a breach or default, or permit termination, modification, or acceleration, under the policy; and (C) no party to the policy has repudiated any provision thereof.  Each of the Acquired Companies has been covered during the past 5 years by insurance in scope and amount customary and reasonable for the businesses in which it has engaged during such period.

[bookmark: _Toc496557673]4.17	Bank Accounts	.  Set forth on Schedule 4.17 are the names of each bank or other financial institution with which any Acquired Company has an account.

[bookmark: _Toc496557674]4.18	Brokerage Fees	.  Except as set forth on Schedule 4.18, neither Seller nor, any of its Affiliates nor any of the Acquired Companies has retained any financial advisor, broker, agent, or finder on account of this Agreement or the transactions contemplated hereby for which Buyer or any Acquired Company shall have any responsibility or liability.

[bookmark: _Toc496557675]4.19	Undisclosed Liabilities	.  To the Knowledge of Seller, none of the Acquired Companies has any liability of a type which would be required to be reflected on a balance sheet pursuant to GAAP, except for (i) liabilities set forth in the Balance Sheet and (ii) liabilities which have arisen after the Balance Sheet Date in the Ordinary Course of Business.

[bookmark: _Toc496557676]4.20	Real Property	.  Schedule 4.20(i) lists and describes briefly all real property sites (but not including real property rights of ways and easements) that any of the Acquired Companies owns.  With respect to each such real property site:

(A)	the identified owner has good and marketable title to the parcel of real property, free and clear of any Encumbrance other than a Permitted Encumbrance;

(B)	there are no pending or, to the Knowledge of Seller, threatened condemnation proceedings, lawsuits, or administrative actions relating to the property or other matters affecting materially and adversely the current use, occupancy, or value thereof;

(C)	there are no leases, subleases, licenses, concessions, or other agreements, written or oral, granting to any party or parties the right of use or occupancy of any portion of the parcel of real property; and

(D)	there are no outstanding options, preferential rights, rights of first refusal or similar rights to purchase the parcel of real property, or any portion thereof or interest therein.

[bookmark: _Toc496557677]4.21	Intellectual Property.	  Schedule 4.21 lists all of the material Intellectual Property of or used by the Acquired Companies, including all license agreements relating thereto excluding the Excluded Assets.  To the Knowledge of Seller, none of the Acquired Companies has violated, infringed upon or unlawfully or wrongfully used the Intellectual Property of others and none of Acquired Companies’ Intellectual Property or any related rights as used in the businesses now or heretofore conducted by the Acquired Companies, infringes upon or otherwise violates the rights of others, nor has any Person or Governmental Entity asserted a claim of such infringement or misuse or initiated (or indicated any present or future intention to initiate) any proceeding with respect to any such Intellectual Property except for any violation or claim which would not have a Material Adverse Effect on the Acquired Companies.  Seller and the Acquired Companies are unaware of any infringement of the Acquired Companies’ Intellectual Property, and there are no pending infringement actions against another for infringement of the Acquired Companies’ Intellectual Property or theft of trade secrets.  [Enron IT Review]

[bookmark: _Toc496557678]4.22	Powers of Attorneys.	  There are no outstanding powers of attorney executed on behalf of any of the Acquired Companies.

[bookmark: _Toc496557679]4.23	Certain Business Relationships with the Acquired Companies	.  Except as set forth on Schedule 4.23, none of Seller and its Affiliates (other than an Acquired Company) is involved in any business arrangement or relationship with any of the Acquired Companies.

[bookmark: _Toc472524450][bookmark: _Toc496557680]4.24	NO OTHER REPRESENTATIONS.  EXCEPT AS AND TO THE EXTENT SET FORTH IN THIS ARTICLE 4, SELLER MAKES NO REPRESENTATIONS OR WARRANTIES WHATSOEVER TO BUYER AND HEREBY DISCLAIMS ALL LIABILITY AND RESPONSIBILITY FOR ANY REPRESENTATION, WARRANTY, STATEMENT, OR INFORMATION MADE, COMMUNICATED, OR FURNISHED (ORALLY OR IN WRITING) TO BUYER OR ITS REPRESENTATIVES (INCLUDING WITHOUT LIMITATION ANY OPINION, INFORMATION, PROJECTION, OR ADVICE THAT MAY HAVE BEEN OR MAY BE PROVIDED TO BUYER BY ANY DIRECTOR, OFFICER, EMPLOYEE, AGENT, CONSULTANT, OR REPRESENTATIVE OF SELLER OR ANY AFFILIATE THEREOF).  SELLER MAKES NO REPRESENTATIONS OR WARRANTIES TO BUYER REGARDING THE PROBABLE SUCCESS OR PROFITABILITY OF THE BUSINESS OF THE ACQUIRED COMPANIES.

[bookmark: _Toc472524452][bookmark: _Toc496557681]ARTICLE 5
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller as follows:

[bookmark: _Toc472524453][bookmark: _Toc496557682]5.1	Organization.  Buyer is a corporation duly organized, validly existing, and in good standing under the laws of the jurisdiction of its incorporation.

[bookmark: _Toc472524454][bookmark: _Toc496557683]5.2	Buyer’s Authority.  Buyer has full corporate power and corporate authority to execute, deliver, and perform this Agreement and any Related Agreements to which it is a party.  The execution, delivery, and performance by Buyer of this Agreement and such Related Agreements and the consummation by it of the transactions contemplated hereby and thereby, have been duly authorized by all necessary corporate action of Buyer.  This Agreement has been duly executed and delivered by Buyer and constitutes, and each such Related Agreement executed or to be executed by Buyer has been, or when executed will be, duly executed and delivered by Buyer and constitutes, or when executed and delivered will constitute, a valid and legally binding obligation of Buyer, enforceable against Buyer in accordance with their terms, except that such enforceability may be limited by (i) applicable bankruptcy, insolvency, reorganization, moratorium, and similar laws affecting creditors’ rights generally and (ii) equitable principles which may limit the availability of certain equitable remedies (such as specific performance) in certain instances.

[bookmark: _Toc472524455][bookmark: _Toc496557684]5.3	No Conflict.  Assuming all consents, approvals, authorizations, and other actions described in Section 5.4 have been obtained and all filings and notifications listed in Section 5.4 have been made, and except as may result from any facts or circumstances relating solely to Seller or its Affiliates, the execution, delivery and performance of this Agreement by Buyer do not and will not (a) violate or breach the certificate of incorporation or by-laws of Buyer, (b) violate or breach any Law binding upon Buyer, except as would not have a Material Adverse Effect on Buyer or (c) result(c) conflict with, result in any breach of, or constitute a default (or event which with the giving of notice or lapse of time, or both, would become a default) under, or give to others any preferential rights, rights of first refusal, rights of termination, or similar rights, amendment, acceleration or cancellation of, or result in the creation of any Encumbrance on any of the assets or properties of Buyer pursuant to, any note, bond, mortgage, indenture, contract, agreement, lease, license, permit, franchise or other instrument relating to such assets or properties to which Buyer is a party or by which any of such assets or properties is bound or affected, except as would not have a Material Adverse Effect on Buyer.

[bookmark: _Toc472524456][bookmark: _Toc496557685]5.4	Consents and Approvals.  No consent, approval, authorization, license, order, or permit of, or declaration, filing, or registration with, or notification to, any Governmental Entity, or any other Person, is required to be made or obtained by Buyer or any of its Affiliates in connection with the execution, delivery, and performance of this Agreement and the consummation of the transactions contemplated hereby, except (a) applicable requirements of the HSR Act, (b) where failure to obtain such consent, approval, authorization, or action, or to make such filing or notification, would not have a Material Adverse Effect on Buyer and (c) as set forth on Schedule 5.4.

[bookmark: _Toc472524457][bookmark: _Toc496557686]5.5	Financing.  Buyer has, and at[At the Closing, Buyer will have,] sufficient cash, available lines of credit, or other sources of immediately available funds to enable it to pay the full Purchase Price to Seller when required hereunder.

[bookmark: _Toc472524458][bookmark: _Toc496557687]5.6	Investment Intent; Investment Experience.  Buyer is acquiring the Shares for its own account for investment and not with a view to, or for sale or other disposition in connection with, any distribution of all or any part thereof.  Buyer acknowledges that it is able to fend for itself, can bear the economic risk of its investment in the Shares, and has such Knowledge and experience in financial and business matters that it is capable of evaluating the merits and risks of an investment in the Shares.  Buyer is an “accredited investor” as such term is defined in Regulation D under the Securities Act.  Buyer understands that the Shares will not have been registered pursuant to the Securities Act or any applicable state securities laws, that the Shares will be characterized as “restricted securities” under federal securities laws and that under such laws and applicable regulations the Shares cannot be sold or otherwise disposed of without registration under the Securities Act or an exemption therefrom.  Buyer acknowledges that it may be required to bear the economic risk of its investment in the Shares for a substantial period of time.

[bookmark: _Toc472524459][bookmark: _Toc496557688]5.7	Legal Proceedings.  There are no Proceedings pending or, to the Knowledge of Buyer, threatened seeking to restrain, prohibit, or obtain damages or other relief in connection with this Agreement or the transactions contemplated hereby.

[bookmark: _Toc472524460][bookmark: _Toc496557689]5.8	Brokerage Fees.  Neither Buyer nor any of its Affiliates has retained any financial advisor, broker, agent, or finder or paid or agreed to pay any financial advisor, broker, agent, or finder on account of this Agreement or the transactions contemplated hereby for which Seller or its Affiliates will have any responsibility or liability.

5.9 Independent Investigation. Buyer hereby acknowledges and affirms that it has completed its own independent investigation, analysis and evaluation of the Acquired Companies, that it has made all such reviews and inspections of the business, assets, results of operations, condition (financial or otherwise) and prospects of the Acquired Companies as it has deemed necessary or appropriate, and that in making its decision to enter into this Agreement and to consummate the transactions contemplated hereby it has relied solely on its own independent investigation, analysis, and evaluation of the Acquired Companies.

[bookmark: _Toc472524462][bookmark: _Toc496557690]ARTICLE 6
CONDUCT OF ACQUIRED COMPANIES PENDING CLOSING

Seller hereby covenants and agrees with Buyer as follows:

[bookmark: _Toc472524463][bookmark: _Toc496557691]6.1	Conduct and Preservation of Business.  Except as specifically provided in this Agreement, during the period from the date hereof to the Closing, Seller shall cause each Acquired Company to conduct its operations according to its ordinary course of business consistent with past practice Ordinary Course Of Business in compliance with all Laws and shall use commercially reasonable efforts to preserve, maintain, and protect its assets, rights, and properties Assets and Business, but Seller and the Acquired Companies shall not be required to make any payments or enter into or amend any contractual agreements, arrangements, or understandings to satisfy the foregoing obligation unless such payment or other action is required or consistent with past practice, and provided further, that Seller may shall terminate, (a) any intercompany financial arrangement (other than a contract or other arrangement listed on Schedule   ) between one of the Acquired Companies, on the one hand, and Seller or its Affiliates (other than the Acquired Companies), on the other hand, if Buyer elects to require such a termination at least three business days before the Closing.  Seller shall cause each Acquired Company to use reasonable efforts to keep its business and properties substantially intact, including its present operations, physical facilities, working conditions, and relationships with lessors, licensors, suppliers, customers, and employees.

[bookmark: _Toc472524464][bookmark: _Toc496557692]6.2	Pre-Closing Restrictions.  Without limiting the generality of Section 6.1 and except as otherwise expressly provided in Schedule 6.2 or otherwise in this Agreement, prior to the Closing, Seller shall not permit any Acquired Company, without the prior written consent of Buyer, to:

(a)	amend its charter or bylaws or other governing instruments;

(b)	(i) issue, sell, or deliver any shares of its capital stock of any class or any other securities or equity equivalents; or (ii) amend in any material respect any of the terms of any such securities outstanding as of the date hereof;

(c)	(i) split, combine, or reclassify any shares of its capital stock; (ii) declare, set aside or pay any dividend or other distribution (whether in cash, stock or property or any combination thereof) in respect of its capital stock; (iii) repurchase, redeem or otherwise acquire any of its securities; or (iv) adopt a plan of complete or partial liquidation or resolutions providing for or authorizing a liquidation, dissolution, merger, consolidation, restructuring, recapitalization, or other reorganization of any Acquired Company;

(d)	(i) except in the ordinary course of business consistent with past practice Ordinary Course Of Business, create, incur, guarantee, or assume any indebtedness for borrowed money or otherwise become liable or responsible for the obligations of any other Person, except for obligations of wholly owned subsidiaries or of another Acquired Company; (ii)(ii) make any loans, advances, or capital contributions to, or investments in, any other Person (other than to wholly owned subsidiaries or to another Acquired Company and customary loans or advances to employees in amounts not material to the maker of such loan or advance); or (iii) except in the ordinary course of business consistent with past practice Ordinary Course Of Business, mortgage, or pledge any of its material assets Assets, tangible or intangible, or create or suffer to exist any material Encumbrance thereupon other than Permitted Encumbrances;

(e)	(i) except as may be required by applicable Law to enter into, adopt or make (and neither Seller shall not make) any amendments to any Company Benefit Plan that would materially increase the Acquired Companies’ liability under any Company Benefit Plan, or (ii) pay to any director or officer of the Acquired Companies any material benefit not permitted by any Company Benefit Plan;

(f)	acquire, sell, lease, transfer, or otherwise dispose of, directly or indirectly, any assets outside the ordinary course of business consistent with past practice or any assets Assets outside the Ordinary Course Of Business or any Assets that in the aggregate are material to the Acquired Companies considered as a whole; or have a value of greater than [$_________] to any Acquired Company;

(g)	acquire (by merger, consolidation, or acquisition of stock or assets or otherwise) any corporation, partnership, or other business organization or division thereof;

(h)	make any capital expenditure or expenditures, which, individually, is in excess of $2,500,000 $250,000 or, in the aggregate, are in excess of $5,000,000, except, (i) for any capital expenditure made for the items described in the capital expenditures schedule referenced in Schedule 4.13, and (ii) reasonable expenditures made by any Acquired Company in connection with any emergency or other force majeure events affecting such Acquired Company;

(i)	amend, modify, or change in any material respect any Scheduled Contract which will have a Material Adverse Effect; or outside of the Ordinary Course of Business or enter into any new contract that would otherwise need to be scheduled under Section 4.13; or

(j)(j)	settle any claim, proceeding or litigation that would result in the Acquired Companies paying consideration of more than [$_________] or impose any material future obligation on the Acquired Companies;

(k)	change in any material respect any of the accounting principles or practices used by it, except for any change required by reason of a concurrent change in generally accepted accounting principles[; or

(l)	transact, establish, or otherwise commit to any gas purchaser, gas sale, futures or derivative trade, hedge, or other risk management positions which change the net open positions summarized on Schedule 6.2].  [Enron to review]

[bookmark: _Toc472524465][bookmark: _Toc496557693]ARTICLE 7
ADDITIONAL AGREEMENTS

[bookmark: _Toc472524466][bookmark: _Toc496557694]7.1	Access to Information and Confidentiality.

(a)	Access.  Between the date hereof and the Closing, Seller (i) shall give Buyer and its employees, agents and authorized representatives reasonable access, during regular business hours and upon reasonable advance notice, to such employees, plants, pipelines, and other facilities, properties and Assets, and such books and records (including, without limitation, contracts and tax records), of the Acquired Companies, as are reasonably necessary to allow Buyer and its employees, agents and authorized representatives to make such inspections as they may reasonably require to verify the accuracy of any representation or warranty contained in Article 4 and (ii) shall cause officers of the Acquired Companies to furnish Buyer and its authorized representatives with such financial and operating data and other information with respect to the Acquired Companies and the Related Companies as Buyer may from time to time reasonably request and with respect to the Related Companies, as Seller or any Acquired Company then has on hand.  Seller shall have the right to have a representative present at all times of any such inspections, interviews, and examinations conducted at or on the offices or other facilities or properties of Seller or the Acquired Companies.  Additionally, Buyer shall hold in confidence all such information on the terms and subject to the conditions contained in the Confidentiality Agreement.  Buyer shall have no right of access to, and Seller shall have no obligation to provide to Buyer, (1) bids received from others in connection with the transactions contemplated by this Agreement and information and analysis (including financial analysis) relating to such bids, or (2) any information the disclosure of which would jeopardize violate any privilege available to any Acquired Company, any Related Company or Seller relating to such information or would cause Seller or any Acquired Company to breach a confidentiality obligation.

(b)	Retention by Seller.  Buyer agrees that Seller may retain a copy of all data room materials and all books and records prepared in connection with the transactions contemplated by this Agreement including, (i) copies of any books and records which may be relevant in connection with the defense of (A) the matters referred to in Article 12 or (B) disputes arising hereunder and (ii) all financial information and all other accounting books and records prepared or used in connection with the preparation of financial statements of Seller.

(c)	Record Preservation by Buyer.  Buyer agrees that it shall preserve and keep all books and records (other than Tax Records which are addressed in Section 11.5) relating to the business or operations Business of the Acquired Companies or the Related Companies on or before the Closing Date in Buyer’s possession for a period of at least 10 years from the Closing Date.  After such 10-year period, before Buyer shall dispose of any of such books and records, at least 90 calendar days’ prior notice to such effect shall be given by Buyer to Seller, and Seller shall be given an opportunity, at its cost and expense, to remove and retain all or any part of such books and records as Seller may select. Notwithstanding the foregoing, Buyer agrees that it shall preserve and keep all books and records of the Acquired Companies relating to any investigation instituted by a Governmental Entity or any litigation (whether or not existing on the Closing Date) if any possibility exists that such investigation or litigation may relate to matters occurring prior to the Closing, without regard to the 10 7-year period set forth in this Section 7.1(c).

[bookmark: _Toc472524467][bookmark: _Toc496557695]7.2	Regulatory and Other Authorizations and Consents.

(a)	Filings; Additional Actions.  Each Party shall use all reasonable efforts to obtain all authorizations, consents, orders, and approvals of, and to give all notices to and make all filings with, all Governmental Entities (including those pertaining to the Governmental Approvals) and other Third Parties that may be or become necessary for its execution and delivery of, and the performance of its obligations under this Agreement and will cooperate fully with the other Party in promptly seeking to obtain all such authorizations, consents, orders, and approvals, giving such notices, and making such filings.  To the extent required by the HSR Act, each Party shall (i) file or cause to be filed, as promptly as practicable but in no event later than the first business day after the execution and delivery of this Agreement, with the Federal Trade Commission and the United States Department of Justice, all reports and other documents required to be filed by such Party under the HSR Act concerning the transactions contemplated hereby and (ii) promptly comply with or cause to be complied with any requests by the Federal Trade Commission or the United States Department of Justice for additional information concerning such transactions, in each case so that the waiting period applicable to this Agreement and the transactions contemplated hereby under the HSR Act shall expire as soon as practicable after the execution and delivery of this Agreement.  Each Party agrees to request, and to cooperate with the other Party in requesting, early termination of any applicable waiting period under the HSR Act.  Buyer shall pay the filing fees payable in connection with the filings by the Parties required by the HSR Act.  [Buyer further agrees to use its best efforts to eliminate any concerns of any Government Authority concerning antitrust aspects of the transactions contemplated by this Agreement, including (i) promptly providing any requested information to the relevant Government Authority, (ii) agreeing to dispose of certain of its or its Affiliates’ assets or properties or (iii) establishing trusts or other means of separating assets or businesses of the Acquired Companies following the Closing; provided however, that nothing in this Agreement shall require the Buyer, its Affiliates or the Acquired Companies to take any action that could have a material adverse impact on the Buyer, its Affiliates or the Acquired Companies.  Notwithstanding the preceding sentence, the Buyer, its Affiliates, or the Acquired Companies shall, if required, agree to dispose of or sell assets or properties with an aggregate fair market value of not more than [$200,000,000] and agree to such reasonable undertakings necessary to consummate such dispositions(s) or sales(s) as a condition to eliminate any antitrust concerns by any Government Authority regarding the transactions contemplated by this Agreement].

(b)	Third Party Consents.  Buyer will use its reasonable efforts to assist Seller in obtaining any consents of Third Parties necessary or advisable in connection with the transactions contemplated by this Agreement, including providing to such Third Parties such financial information with respect to Buyer as such Third Parties may reasonably request.

[bookmark: _Toc472524468][bookmark: _Toc496557696]7.3	Employees and Benefit Plans. Buyer and Seller shall enter into the Employee Matters Agreement at the Closing to address certain matters relating to employees and benefit plans following the Closing..  Schedule 7.3 sets forth a list of (i) all employees of the Acquired Companies, and (ii) all employees of Seller or any of its ERISA Affiliates (other than the Acquired Companies) who work in or support the Business (collectively with respect to all employees covered by clauses (i) and (ii) above, the “Covered Employees”, and with respect to those employees covered by clause (i) above “Company Employees”), which list includes the job description, job title, and current compensation of each such employee.  Upon reasonable notice to Seller, Buyer shall be permitted to review employment records of the Covered Employees and interview the Covered Employees for the purpose of discussing the terms and conditions under which Buyer would be willing to employ such Covered Employees.  At least 10 days prior to Closing, Buyer shall provide Seller with a list of the Covered Employees to whom Buyer intends to make an Offer of Employment after Closing, including the compensation and benefits available to such employee (subject to the terms of Buyer’s established Benefit Plans with credit for prior service with the Seller or its Affiliates).  Seller will terminate, or will cause the Acquired Companies to terminate, all of the Company Employees and any Covered Employees designated for employment by Buyer immediately prior to the Closing on the Closing Date.  Following the Closing, all Covered Employees who begin employment with Buyer or one of Buyer’s Affiliates (“Retained Employees”), shall be employed on the terms and conditions designated in the Offer of Employment.  Seller agrees that Seller shall provide and shall be solely responsible for:  (a) paying to all Retained Employees any bonus payments payable with respect to calendar year 2000 or any prior period, and (b) providing for immediate vesting or other retention of any benefits for all Retained Employees under any option or equity-based plan or any similar plan or benefit provided to Retained Employees by Seller or any of Seller’s Affiliates (collectively, the “Bonus and Option Payments”).  Seller shall be solely responsible for the payment of (i) employee severance payments made and obligations incurred, if any, with respect to Applicable Severance Obligations up to a total of $__________ and (ii) all Bonus and Option Payments.  Buyer shall be solely responsible for the payment of employee severance payments made and obligations incurred, if any, with respect to Applicable Severance Obligations in excess of $__________.  Sellers shall indemnify and hold Buyer harmless in respect of its portion of Applicable Severance Obligations and all Bonus and Option Payments.  [Enron to Review]
 
[bookmark: _Toc472524469][bookmark: _Toc496557697]7.4	Public Announcements.  Prior to the later to occur of (i) six months after the Closing and (ii) the close of business on the date that constitutes the six-month anniversary of the execution of this Agreement, Buyer and Seller shall consult with each other before they or any of their Affiliates issue any press release or otherwise make any public statement with respect to this Agreement or the transactions contemplated hereby.  Buyer and Seller and their Affiliates shall not issue any such press release or make any such public statement prior to such consultation (but no approval thereof shall be required), except as may be required by Law.

[bookmark: _Toc472524470][bookmark: _Toc496557698]7.5	Supplemental Disclosure.  Each Party agrees that, with respect to the representations and warranties of such Party contained in this Agreement, such Party shall have the continuing obligation until the Closing to supplement or amend promptly such Party’s Disclosure Schedule with respect to any matter hereafter arising or discovered which, if existing or known at the date of this Agreement, would have been required to be set forth or described in such Party’s Disclosure Schedules.  For all purposes of this Agreement, including for purposes of determining whether the conditions set forth in Articles 8 and 9 have been fulfilled, the Disclosure Schedules shall be deemed to include only that information contained therein on the date of this Agreement and shall be deemed to exclude all information contained in any supplement or amendment thereto, but if the Closing shall occur, then all matters disclosed pursuant to any such supplement or amendment at or prior to the Closing shall be waived and no Party shall be entitled to make a claim thereon pursuant to the terms of this Agreement.

[bookmark: _Toc472524471][bookmark: _Toc496557699]7.6	Expenses.	Except as otherwise expressly provided in this Agreement, all fees and expenses incurred in connection with this Agreement and the transactions contemplated hereby shall be paid by the Party incurring such fee or expense, whether or not the Closing shall have occurred.

[bookmark: _Toc496557700]7.7	Damage or Casualty Loss.  Notwithstanding anything to the contrary in this Agreement, in the event of damage by fire or other casualty to the properties or assets of any Acquired Company prior to Closing, this Agreement shall remain in full force and effect, there shall be no reduction in the Purchase Price and no failure of a condition to Closing shall be deemed to exist by virtue of such event if, in any such event Seller, at its option, (i) repairs such damage (which Seller shall have no obligation to do), (ii) collects (and when collected pays over to Buyer) any insurance claims related to such damage, or (iii) assigns to Buyer such insurance claims.

[bookmark: _Toc472524475][bookmark: _Toc496557701]7.8	Excluded Assets; Retained Liabilities.  (a) The transactions contemplated by this Agreement exclude, and prior to the Closing Date, Seller may cause the appropriate Acquired Company to adopt a plan of liquidation (without any consent of the Buyer) and/or to otherwise transfer to Seller or any of its Affiliates the following (the “Excluded Assets”):

(i)	the equity interests in the entities listed on Schedule 7.8;

(ii)	the contracts and other assets listed or described on Schedule 7.8 [excluded technology and technology licenses will be listed here];

(iii)	all insurance policies and rights under any insurance policies in respect to any and all claims made under such policies whether such claims are asserted before or after the Closing Date and all rights to any proceeds payable under any such policy;

(iv)	the information described in the last sentence of Section 7.1(a);

(v)	all cash and cash equivalents owned by the Acquired Companies as of the Effective Date; and

(vii)(vi)	Trade and Non-trade Receivables, Intercompany Receivables, Mark-to-Market Assets, Deferred Debits, Exchange Gas Receivables and Notes Receivable as listed or described on Schedule 7.8; and

(vii)(viii)	the Retained Marks.

Notwithstanding anything to the contrary provided elsewhere in this Agreement, Seller’s representations and warranties in Article 4 shall not apply to any of the items described in clauses (i) through (vi) of the immediately preceding sentence. this Section 7.8(a).  Prior to the Closing Date, Seller shall be permitted to cause the appropriate Acquired Company to adopt a plan of liquidation for the purpose of Seller’s retention of the Excluded Assets and Retained Liabilities pursuant to the Code Section 338(h)(10) election (without any consent of the Buyer) and/or to otherwise transfer to Seller or any of its Affiliates the Excluded Assets and Retain Liabilities..

(b)	The following liabilities and obligations of the Company (and only the following specified liabilities and obligations) shall be assumed by Seller at the Closing ((collectively, the “Retained Liabilities”) pursuant to the assumption agreements attached as Exhibits __ through ___ to this Agreement;;

(i) all responsibility for and liabilities(i)	all Losses arising out of the litigation proceeding styled Henry Taub, et al. v. EOG, HPL and HPL Resources, in the 80th District Court of Harris County, Texas; and proceedings (or the underlying facts or circumstances giving rise to such litigation proceedings) listed in Schedule 7.8(a); provided, however, that Seller will not consent to the entry of any judgment or enter into any settlement with respect to any such litigation that would impose an obligation on the Acquired Companies or be adverse to Buyer’s continuing business interests without the prior written consent of Buyer (which consent shall not be unreasonably withheld); and provided, further, that Buyer shall have the right, but not the obligation, to retain counsel of its choice (at Seller’s reasonable cost) to assume the defense or prosecution of any such litigation in the event that Buyer reasonably believes that (a) a conflict of interest exists (or may exist) between Seller and Buyer with respect to any such litigation, or (b) such litigation is likely to establish a precedential custom or practice adverse to the Buyer’s continuing business interests; 

(ii)(ii)	all Losses arising out of Taxes on the terms and subject to the conditions of Section 11.9;

(iii)	all Losses arising out of Seller’s failure to discharge when due any severance or other liabilities related to employees to the extent provided in Section 7.3, including, without limitation, its applicable portion of the Applicable Severance Obligations and the Bonus and Option Payments;

(iv)	all Losses arising out of Imbalances Payables existing on or before the Closing Date with respect to any of the contracts listed on Schedule 2.6(a); and

(v)	Trade and Non-trade Payables, Intercompany Payables, Current and Non-Current Deferred Taxes, Deferred Credits, Mark-to-Market Liabilities, Exchange Gas Payables and Notes Payable Receivable as listed or described on Schedule 7.8.

(c)	Buyer acknowledges that Seller, between the time of execution of this Agreement and the Closing Date, will be taking various actions required to transfer and assign the Excluded Assets from the Acquired Companies to Seller or designated Affiliates of Seller.  Buyer agrees to and shall cooperate with Seller in effecting all required assignments, conveyances and other agreements required to transfer and assign the Excluded Assets and Retained Liabilities to Seller or its designated Affiliates.  Buyer agrees that if any of the Excluded Assets require the consent of any Third Party and such consent is not received prior to Closing, Seller and Buyer shall cooperate and each shall use reasonable efforts to obtain such consents to the extent required of such Third Party and, if and when any such consents are obtained, to transfer the applicable asset to Seller of or its designated Affiliate, and (b) if any such consent cannot be obtained, Buyer shall cooperate in any reasonable arrangement designed to obtain for Seller all benefits, privileges, obligations and privileges of the applicable asset, including, without limitation, possession, use, risk of loss, potential for gain and dominion, control and demand. provided that, in all such cases, Seller provides Buyer with an additional indemnity (in a form that is reasonably satisfactory to Buyer) with respect to any Excluded Assets that are not transferred prior to the Closing.

[bookmark: _Toc472524476][bookmark: _Toc496557702]7.9 7.8	Interim Services.  For a reasonable period after Closing, under the Interim Services Agreement attached as Exhibit 3.2(i) Exhibit 3.2(f), Buyer and Seller shall cooperate with respect to transition activities as to the businesses of the Acquired Companies.

[bookmark: _Toc472524477][bookmark: _Toc496557703]7.10 7.9	Company Guarantees.  Buyer and Seller shall cooperate and use reasonable efforts in order that, effective as of within ninety (90) days after the Closing Date, (i) the Company Guarantees and any liabilities related thereto shall be released as to Seller or such Affiliate and (ii) substitute arrangements, if required, of Buyer or its Affiliates shall be in effect. Prior to or contemporaneously with the Closing, all other agreements (except the Related Agreements) between any of the Acquired Companies and the Seller or any of its Affiliates (other than the Acquired Companies and the Related Companies) shall may be canceled or terminated at the Buyer’s request upon notice to Seller.

7.10
[bookmark: _Toc472524478][bookmark: _Toc496557704]7.11	Removal of Retained Marks.  Retained Marks will appear on some of the assets Assets of the Acquired Companies, including on signage throughout the real property and pipeline rights of way of the Acquired Companies, and on supplies, materials, stationery, brochures, advertising materials, manuals and similar consumable items of the Acquired Companies.  Buyer acknowledges and agrees that it obtains no right, title, interest, license or any other right whatsoever to use the Retained Marks.  In furtherance thereof, Buyer shall, (a) within [180] days after the Closing Date, remove the Retained Marks from the assets Assets of the Acquired Companies, including signage on the real and personal property of the Acquired Companies, and provide written verification thereof to Seller promptly after completing such removal and (b) within [two weeks 60 days] after the Closing Date, return or destroy (with proof of destruction) all other assets Assets of the Acquired Companies that contain any Retained Marks that are not removable.  Buyer will not do any business or offer any goods or services under the Retained Marks.  Buyer will not send, or cause to be sent, any correspondence or other materials to any Person on any stationery that contains any Retained Marks or otherwise operate the Acquired Companies in any manner which would or might confuse any Person into believing that Buyer has any right, title, interest, or license to use the Retained Marks.

[bookmark: _Toc472524479][bookmark: _Toc496557705]7.12 7.11	Insurance.  Buyer acknowledges and agrees that, following the Closing, the insurance policies maintained by the Company shall be terminated or modified to exclude coverage of all or any portion of the Acquired Companies by Seller, and, as a result, Buyer shall be obligated at or before Closing to obtain at its sole cost and expense replacement insurance, including insurance required by any Third Party to be maintained by any of the Acquired Companies.  Buyer further acknowledges and agrees that Buyer will need to provide to certain Governmental Entities and third parties evidence of such replacement or substitute insurance coverage for the continued operations of the businesses of the Acquired Companies Business following the Closing.

[bookmark: _Toc496557706]7.12	Exclusivity.	  None of Seller and its Affiliates will (and Seller will not cause or permit any of the Acquired Companies to: (i) solicit, initiate, or encourage the submission of any proposal or offer relating to the acquisition of any capital stock or other voting securities, or any substantial portion of the Assets, of any of the Acquired Companies (including any acquisition structured as a merger, consolidation, or share exchange) or (ii) participate in any discussions or negotiations regarding, furnish any information with respect to, assist or participate in, or facilitate in any other manner any effort or attempt by any Person to do or seek any of the foregoing.  None of the Seller, its Affiliates and the Acquired Companies will vote any share of capital stock or other voting securities in favor of any such acquisition.  Seller will notify Buyer immediately if any Person makes any proposal, offer, inquiry, or contact with respect to any of the foregoing.

[bookmark: _Toc496557707]7.13	DISCLAIMER OF WARRANTIES.  NOTWITHSTANDING ANYTHING CONTAINED IN THIS AGREEMENT, IT IS THE INTENT OF EACH PARTY THAT SELLER IS NOT MAKING ANY REPRESENTATIONS OR WARRANTIES WHATSOEVER, EXPRESS OR IMPLIED, BEYOND THOSE EXPRESSLY GIVEN IN ARTICLE 4 OF THIS AGREEMENT, AND IT IS UNDERSTOOD THAT, EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED HEREIN, BUYER IS ACQUIRING THE SHARES AND NEWCO INTEREST AND THE BUSINESS AND ASSETS OF THE ACQUIRED COMPANIES “AS IS” AND “WHERE IS.” WITHOUT LIMITING THE GENERALITY OF THE IMMEDIATELY FOREGOING, EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED IN ARTICLE 4, THE SELLER HEREBY EXPRESSLY DISCLAIMS AND NEGATES ANY REPRESENTATION OR WARRANTY, EXPRESSED OR IMPLIED, AT COMMON LAW, BY STATUTE, OR OTHERWISE, RELATING TO THE CONDITION OF THE ASSETS OF THE ACQUIRED COMPANIES (INCLUDING ANY IMPLIED OR EXPRESSED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, OR OF CONFORMITY TO MODELS OR SAMPLES OF MATERIALS); IT BEING THE INTENTION OF SELLER AND BUYER THAT THE BUSINESS AND ASSETS OF THE ACQUIRED COMPANIES ARE TO BE ACCEPTED BY BUYER IN THEIR PRESENT CONDITION AND STATE OF REPAIR.  IT IS UNDERSTOOD THAT ANY COST ESTIMATES, PROJECTIONS, OR OTHER PREDICTIONS THAT HAVE BEEN PROVIDED TO BUYER ARE NOT AND SHALL NOT BE DEEMED TO BE REPRESENTATIONS OR WARRANTIES OF SELLER OR ANY OF ITS AFFILIATES OR THE ACQUIRED COMPANIES.

[bookmark: _Toc472524483][bookmark: _Toc496557708]ARTICLE 8
CONDITIONS TO OBLIGATIONS OF SELLER

The obligations of Seller to consummate the transactions contemplated by this Agreement shall be subject to the fulfillment on or prior to the Closing Date of each of the following conditions; provided, however, that Seller may waive any condition specified in this Article 8 if Seller executes a writing so stating at or prior to the Closing:

[bookmark: _Toc472524484][bookmark: _Toc496557709]8.1	Accuracy of Representations and Warranties.  All the representations and warranties of Buyer contained in this Agreement, and in any agreement, instrument, or document delivered pursuant hereto or in connection herewith on or prior to the Closing Date, shall be true and correct in all material respects on and as of the Closing Date as if made on and as of such date, except as affected by transactions permitted by this Agreement and except to the extent that any such representation or warranty is expressly made as of a specified date, in which case such representation or warranty shall have been true and correct in all material respects as of such specified date.

[bookmark: _Toc472524485][bookmark: _Toc496557710]8.2	Performance of Covenants and Agreements.  Buyer shall have performed and complied with in all material respects all covenants and agreements required by this Agreement to be performed or complied with by it on or prior to the Closing Date, and all deliveries contemplated by Section 3.3 shall have been made.

[bookmark: _Toc472524486][bookmark: _Toc496557711]8.3	HSR Act and Consents.  (a)  All waiting periods (and any extensions thereof) applicable to this Agreement and the transactions contemplated hereby under the HSR Act shall have expired or been terminated.  

(b)	There Buyer shall have been obtained any and all other Governmental Approvals and Third Party consents and taken all other actions specified on Schedules 4.6 and Schedule 5.4.

[(c)	Seller shall have obtained any and all Governmental Approvals or Third Party consents required for Seller to transfer and assign the Excluded Assets out of the Acquired Companies and to deliver the Right to Use Agreement to Buyer.]

[bookmark: _Toc472524487][bookmark: _Toc496557712]8.4	Legal Proceedings.  No preliminary or permanent injunction or other order, decree, or ruling issued by a Governmental Entity, and no statute, rule, regulation, or executive order promulgated or enacted by a Governmental Entity, shall be in effect which restrains, enjoins, prohibits, or otherwise makes illegal the consummation of the transactions contemplated hereby.

[bookmark: _Toc472524488][bookmark: _Toc496557713]8.5	Release of Company Guarantees. The Company Guarantees shall be released as to Seller or its Affiliate and, if required, substitute arrangements of Buyer or its Affiliates shall be in Closing Certificate.  Seller shall have delivered to Buyer a certificate to the effect that each of the conditions specified in Sections 8.1 through 8.4 have been satisfied in all respects.

[bookmark: _Toc496557714]8.6	Related Agreements.	  The relevant parties shall have entered into the Related Agreements and the same shall be in full force and effect.

[bookmark: _Toc472524489][bookmark: _Toc496557715]ARTICLE 9
CONDITIONS TO OBLIGATIONS OF BUYER

The obligations of Buyer to consummate the transactions contemplated by this Agreement shall be subject to the fulfillment on or prior to the Closing Date of each of the following conditions; provided, however, that Buyer may waive any condition specified in this Article 9 if Buyer executes a writing so stating at or prior to the Closing:

[bookmark: _Toc472524490][bookmark: _Toc496557716]9.1	Accuracy of Representations and Warranties.  All the representations and warranties of Seller contained in this Agreement, and in any agreement, instrument, or document delivered pursuant hereto or in connection herewith on or prior to the Closing Date, shall be true and correct in all material respects on and as of the Closing Date as if made on and as of such date, except as affected by transactions permitted by this Agreement and except to the extent that any such representation or warranty is expressly made as of a specified date, in which case such representation or warranty shall have been true and correct in all material respects as of such specified date.

[bookmark: _Toc472524491][bookmark: _Toc496557717]9.2	Performance of Covenants and Agreements.  Seller shall have performed and complied with in all material respects all covenants and agreements required by this Agreement to be performed or complied with by it on or prior to the Closing Date, and all deliveries contemplated by Section 3.2 shall have been made.

[bookmark: _Toc472524492][bookmark: _Toc496557718]9.3	HSR Act and Consents.  (a) All waiting periods (and any extensions thereof) applicable to this Agreement and the transactions contemplated hereby under the HSR Act shall have expired or been terminated.

(b)	There Seller shall have been obtained any and all other Governmental Approvals and Third Party consents specified on Schedules 4.6 and 5.4. and taken all other actions specified on Schedule 4.6, and Seller shall have obtained and delivered to Buyer all of the title insurance commitments, policies, and riders specified in Section 7.12.

[(c)	Seller shall have obtained and delivered to Buyer evidence in a form reasonably satisfactory to Buyer that each of the parties to the agreements listed on Schedule 9.3(c) (other than the Acquired Companies) has provided its consent to the transactions contemplated by this Agreement, and that the assets subject to such agreements shall be available to the Company from and after the sale pursuant to the terms and conditions of each such agreement.]

[bookmark: _Toc472524493][bookmark: _Toc496557719]9.4	Legal Proceedings.  No preliminary or permanent injunction or other order, decree or ruling issued by a Governmental Entity, and no statute, rule, regulation or executive order promulgated or enacted by a Governmental Entity, shall be in effect which restrains, enjoins, prohibits, or otherwise makes illegal the consummation of the transactions contemplated hereby.

[bookmark: _Toc496557720]9.5	Closing Certificate	.  Seller shall have delivered to Buyer a certificate to the effect that each of the conditions specified in Sections 9.1 through 9.4 have been satisfied in all respects.

[bookmark: _Toc496557721]9.6	Related Agreements	.  The relevant parties shall have entered into the Related Agreements and the same shall be in full force and effect.

[bookmark: _Toc496557722]9.7	Resignations.	  Buyer shall have received the resignations, effective as of the Closing, of each director and officer of an Acquired Company other than those whom Buyer shall have specified in writing at least five business days prior to the Closing.

[bookmark: _Toc472524495][bookmark: _Toc496557723]ARTICLE 10
TERMINATION, AMENDMENT, AND WAIVER

[bookmark: _Toc472524496][bookmark: _Toc496557724]10.1	Termination.  This Agreement may be terminated at any time prior to the Closing in the following manner:

(a)	by mutual written consent of Seller and Buyer;

(b)	by either Seller or Buyer, if any Governmental Entity with jurisdiction over such matters shall have issued an order or injunction restraining, enjoining, or otherwise prohibiting the sale of the Shares and the Newco Interest hereunder and such order, decree, ruling, or other action shall have become final and unappealable provided that such Party has satisfied its obligations under Section 7.2(a) in response to the actions or requests of such Governmental Entity;

(c)	by either Seller or Buyer, if on or before _____ days after the execution by both Parties of this Agreement, all waiting periods (and any extensions thereof) applicable to this Agreement and the transactions contemplated hereby under the HSR Act shall not have expired or been terminated, or there shall not have been obtained any other Governmental Approval set forth on Schedule 5.4 or required by Buyer; or Schedule 4.6 (if Buyer is the terminating Party) or on Schedule 5.4 (if Seller is the terminating Party);

(d)	by either Seller or Buyer, if the Closing shall not have occurred on or before _____ days after the execution by both Parties of this Agreement, but the right to terminate this Agreement under this Section 10.1(d) shall not be available to a Party whose failure to fulfill any obligation under this Agreement shall have been the cause of, or shall have resulted in, the failure of the Closing to occur prior to such date; or

(e)	either Seller or Buyer in the event the other Party has breached any representation, warranty, or covenant contained in this Agreement in any material respect, the terminating Party has notified the non-terminating Party of the breach, and the breach has continued without cure for a period of 30 days after the notice of breach.


[bookmark: _Toc472524497][bookmark: _Toc496557725]10.2	Effect of Termination.  If a Party terminates this Agreement under Section 10.1, then such Party shall promptly give notice to the other Party specifying the provision hereof pursuant to which such termination is made, and this Agreement shall become void and have no effect, except that the agreements contained in this Article 10 and in Article 12 and Sections 2.3, 7.1(a)[Sections 7.1(a), 7.4, 7.6 and 7.8 7.7] shall survive the termination hereof.  Nothing contained in this Section 10.2 shall relieve either Party from liability for damages actually incurred as a result of any breach of this Agreement.  No termination of this Agreement shall affect the obligations of the Parties pursuant to the Confidentiality Agreement, except to the extent specified in such letter agreement.   Upon termination of this Agreement, the Deposit shall be returned to Buyer or be [drawn upon] [retained] by Seller, as provided in Section 2.3.

[bookmark: _Toc472524498][bookmark: _Toc496557726]10.3	Amendment.  This Agreement may not be amended except by an instrument in writing signed by or on behalf of both Parties.

[bookmark: _Toc472524499][bookmark: _Toc496557727]10.4	Waiver.  Either Party may, but shall not be obligated to, (i) waive any inaccuracies in the representations and warranties of the other contained herein or in any document, certificate, or writing delivered pursuant hereto or (ii) waive compliance by the other Party with any of the other Party agreements or fulfillment of any conditions to its own obligations contained herein.  Any agreement on the part of a Party to any such waiver shall be valid only if set forth in an instrument in writing signed by or on behalf of such Party.  No failure or delay by a Party in exercising any right, power, or privilege hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power, or privilege.

[bookmark: _Toc472524500][bookmark: _Toc496557728]ARTICLE 11
TAX MATTERS

[bookmark: _Toc496557729]11.1	Tax Returns	.

(a)	Seller Group Return.  Seller shall cause to be included in the consolidated federal income Tax Returns (and the state income Tax Returns of any state that permits consolidated, combined or unitary income Tax Returns, if any) of the Seller Group for all periods ending on or before the Closing Date, all Tax items of the Acquired Companies which are required to be included therein, shall cause such Tax Returns to be timely filed with the appropriate Taxing Authorities, and shall be responsible for the timely payment (and entitled to any refund) of all Taxes due with respect to the periods covered by such Tax Returns.  The income of the Acquired Companies will be apportioned to the period up to and including the Closing Date and the period after the Closing Date by closing the books of the Acquired Companies as of the end of the Closing Date.

(b)	Returns for Periods Ending on or Before the Closing Date.  Seller shall prepare or cause to be prepared and Buyer shall file or cause to be filed all Tax Returns for the Acquired Companies for all periods ending on or prior to the Closing Date which are filed after the Closing Date and are not described in paragraph (a) above.  Seller shall permit Buyer to review and comment on each such Tax Return described in the preceding sentence and shall make such revisions to such Tax Returns as are reasonably requested by Buyer.  Seller shall reimburse Buyer for Taxes of the Acquired Companies with respect to such periods on the earlier of (a) one (1) day before the due date of the applicable Tax Return, and (b) within fifteen (15) days after payment by Buyer or the Acquired Companies of such Taxes to the extent such Taxes are not reflected on the Effective Date Balance Sheet.

(c)	Straddle Returns.  

(i)	With respect to any Tax Return covering a taxable period beginning on or before the Closing Date and ending after the Closing Date that is required to be filed after the Closing Date with respect to any of the Acquired Companies, Buyer shall cause such Tax Return to be prepared, shall cause to be included in such Tax Return all Tax Items required to be included therein, and at least 30 days prior to the due date (including extensions) of such Tax Return shall furnish a copy of such Tax Return to Seller.  Buyer shall permit Seller to review and comment on each such Tax Return and shall make such revisions to such Tax Returns as reasonably requested by Seller.  Buyer shall timely file such Tax Return with the appropriate Taxing Authority, and shall be responsible for the timely payment of all Taxes due with respect to the period covered by such Tax Return.  Seller shall pay to Buyer within fifteen days after the date on which such Taxes were paid with respect to such periods an amount equal to the portion of such Taxes the portion attributable to the period ending on the Closing Date to the extent such amount exceeds the amount reflected in the Effective Date Balance Sheet.  Such Taxes shall be determined by an interim closing of the books as of the Closing Date which would have been due with respect to the period covered by such Tax Return if such taxable period ended on and included the Closing Date to the extent such amount exceeds the amount reflected in the Effective Date Balance Sheet.

(ii)	To the extent permitted by applicable Law or administrative practice, (A) the taxable year of the Company that includes the Closing Date shall be treated as closing on (and including) the Closing Date and (B) all transactions that are outside the Ordinary Course of Business occurring on the Closing Date but after the Closing shall have occurred shall be reported on Buyer’s consolidated United States federal income tax return to the extent permitted by Treasury Regulation Section 1.1502-76(b)(1)(ii)(B) and shall be similarly reported on other Tax Returns of Buyer or its Affiliates.

[bookmark: _Toc496557730]11.2	State Taxes	.  Notwithstanding anything to the contrary herein, (1) property Taxes shall be allocated between Seller and Buyer on a daily basis over the period beginning on the date that ownership of the property results in imposition of the Tax and ending on the day before the next date that ownership of the property results in imposition of the Tax; (2) non-income based franchise, doing business and capital Taxes shall be allocated between Buyer and Seller on a daily basis over the period for which payment of the Tax provides the right to engage in business; and (3) any franchise Tax based on income of the Acquired Companies shall be allocated to the taxable period during which the income comprising the base of such Tax is measured.

[bookmark: _Toc496557731]11.3	Consistency	.  Any Tax Return to be prepared pursuant to the provisions of Section 11.1(a), (b) and (c) shall be prepared in a manner consistent with practices followed in prior years with respect to similar Tax Returns, except for changes required by changes in applicable Law or fact.

[bookmark: _Toc496557732]11.4	Refunds	.  If after the Closing Date, Buyer or any Acquired Company receives a refund or utilizes a credit of any Tax attributable to a taxable period (or portion thereof) ending on or before the Closing Date, Buyer shall pay to Seller within fifteen days after such receipt an amount equal to such refund received or credit (or so much of such refund or credit as relates to the portion of the taxable period ending on or before the Closing Date) utilized, together with any interest received or credited thereon, but only to the extent the refund or associated interest exceeds the amount reflected on the Effective Date Balance Sheet.

[bookmark: _Toc496557733]11.5	Access to Tax Records	.  Buyer, the Acquired Companies and Seller shall cooperate fully, as and to the extent reasonably requested by the other party, in connection with the filing of Tax Returns and any audit, litigation or other proceeding (each a “Tax Proceeding”) with respect to Taxes.  Such cooperation shall include the retention and (upon the other party’s request) the provision of records and information which are reasonably relevant to any such Tax Proceeding and making employees available on a mutually convenient basis to provide additional information and explanation of any material provided hereunder.  The Acquired Companies and Seller agree (i) to retain all books and records with respect to Tax matters pertinent to the Acquired Companies relating to any taxable period beginning before the Closing Date until the expiration of the statute of limitations (and, to the extent notified by Buyer or Sellers, any extensions thereof) of the respective taxable periods, and to abide by all record retention agreements entered into with any Taxing Authority, and (ii) to give the other party reasonable written notice prior to transferring, destroying or discarding any such books and records and, if the other party so requests, the Acquired Companies or Seller, as the case may be, shall allow the other party to take possession of such books and records.  Buyer and Seller further agree, upon request, to use their best efforts to obtain any certificate or other document from any Governmental Authority or any other Person as may be necessary to mitigate, reduce or eliminate any Tax that could be imposed (including, but not limited to, with respect to the transactions contemplated hereby).  Buyer and Seller further agree, upon request, to provide the other party with all information that either party may be required to report pursuant to Section 6043 of the Code and Treasury Regulations promulgated thereunder.

[bookmark: _Toc496557734]11.6	Transfer Taxes	.  Except to the extent prohibited by Law, Buyer shall be responsible for the payment of all state and local transfer, sales, filing, recordation, use, stamp, registration or other similar Taxes resulting from the transactions contemplated by this Agreement.  Buyer shall file all necessary documentation with respect to, and make payments of, such Taxes and fees on a timely basis.

[bookmark: _Toc496557735]11.7	338(h) Section 338(h)(10) Election	.  Seller shall join Buyer in making a timely, irrevocable and effective election under section 338(h)(10) of the Code and any similar election under any applicable state, local or foreign income tax law (collectively the “Section 338(h)(10) Elections”) with respect to Buyer’s purchase of the Shares and the Newco Interest any corporate Company Subsidiaries that are 80% or more owned by the Company.  To facilitate such election, at the Closing, Seller shall deliver to Buyer an Internal Revenue Service IRS Form 8023 and any similar forms under applicable state, local or foreign income tax law with respect to Buyer’s purchase of the Shares and the Newco Interest any corporate Company Subsidiaries that are 80% or more owned by the Company, which forms shall have been duly executed by an authorized person for Seller.  Buyer shall cause the Forms to be duly executed by unauthorized an authorized person for Buyer, shall complete the schedules required to be attached thereto, shall provide a copy of the executed form and schedules to Seller, and shall duly and timely file the forms as prescribed by Treasury Regulation 1.338(h)(10)-1 or the corresponding provisions of applicable state, local or foreign income Tax law.  The parties agree that the Purchase Price and the liabilities of the Acquired Companies (plus other relevant items) will be allocated to the assets Assets of the Acquired Companies for all purposes (including Tax and financial accounting purposes) in a manner consistent with the allocation set forth in Schedule 2.7 Schedule 2.6.  Buyer, the Acquired Companies and Seller will file all Tax Returns (including amended returns and claims for refund) and information reports in a manner consistent with such values.

[bookmark: _Toc496557736]11.8	Closing Tax Certificate	.  At the Closing, Seller shall deliver to Buyer a certificate (i) stating that it is not a foreign corporation, foreign partnership, foreign trust or foreign estate, (ii) providing its U.S. Employer Identification Number and (iii) providing its address, all pursuant to Section 1445 of the Code.

[bookmark: _Toc496557737]11.9	Tax Indemnity	.

(a)	Seller hereby agrees to protect, defend, indemnify and hold harmless Buyer, the Company and its Subsidiaries from and against, and agrees to pay, all Taxes imposed as a result of (i) a claim, notice of deficiency, or assessment by, or any obligation owing to, any Taxing Authority for any Taxes of the Acquired Companies attributable to any period or portion thereof ending on or prior to the Closing Date (including any Taxes attributable to the Section 338(h)(10) Elections), and (ii) any breach of any representation, covenant or agreement of Seller under this Agreement; provided, however, that (i) Seller shall not be liable for and shall not indemnify Buyer against any liability for Taxes resulting from transactions or actions taken by Buyer or any Acquired Company on the Closing Date but after the Closing shall have occurred that are outside the ordinary course of business Ordinary Course Of Business and not contemplated by this Agreement, and (ii) Seller’s liability under this paragraph shall be reduced by the amount of any liabilities or reserves for Taxes, if any, reflected on the Effective Date Balance Sheet.

(b)	Buyer agrees to protect, defend, indemnify and hold harmless Seller from and against, and agrees to pay all Taxes imposed as a result of or Tax consequences arising from (i) a claim, notice of deficiency, or assessment by, or any obligation owing to, any Taxing Authority for any Taxes of the Acquired Companies attributable to any period beginning after the Closing Date; and (ii) any breach of any representation, covenant or agreement of Buyer under this Agreement.

(c)	If a claim (an “Indemnified Tax Claim”) shall be made by any Taxing Authority that, if successful, would result in the indemnification of a party under this Agreement (referred to herein as the “Tax Indemnified Party”), the Tax Indemnified Party shall promptly, but in no event later than 30 days after receipt of notice from the Taxing Authority of such claim, notify the party obligated under this Agreement to so indemnify (referred to herein as the “Tax Indemnifying Party”) in writing of such fact.

(d)	The Tax Indemnifying Party shall have the right, at its sole cost, to control the defense, prosecution, settlement or compromise of the Tax Indemnified Claim, and the Tax Indemnified Party shall take such action in connection with contesting a Tax Indemnified Claim as the Tax Indemnifying Party shall reasonably request in writing from time to time, including the selection of counsel and experts and the execution of powers of attorney, provided that the Tax Indemnifying Party shall have agreed to pay to the Tax Indemnified Party all costs and expenses that the Tax Indemnified Party incurs in connection with contesting such claim, including, without limitation, reasonable attorneys’ and accountants’ fees and disbursements.  The Tax Indemnified Party shall not make any payment of such claim for at least 30 days (or such shorter period as may be required by applicable law) after the giving of the notice required by Section 11.9(c), shall give to the Tax Indemnifying Party any information reasonably requested relating to such claim, and otherwise shall cooperate with the Tax Indemnifying Party in good faith in order to contest effectively any such claim.

(e)	Subject to the provisions of Section 11.9(d), the Tax Indemnified Party shall enter into a settlement of such contest with the applicable Taxing Authority or prosecute such contest to a determination in a court or other tribunal of initial or appellate jurisdiction, all as the Tax Indemnifying Party may reasonably request.

(f)	Promptly after a final determination the Tax Indemnifying Party shall pay to the Tax Indemnified Party the amount of any Taxes to which the Tax Indemnified Party may become entitled by reason of the provisions of this Article XI.

[bookmark: _Toc472524525][bookmark: _Toc496557738]ARTICLE 12
INDEMNIFICATION

[bookmark: _Toc472524526][bookmark: _Toc496557739]12.1.	Indemnification.

(a)	Seller’s General Indemnity.  From and after the Closing, subject to the other terms and limitations in this Article 12, Seller shall indemnify, defend and hold harmless the Buyer Indemnitees from and against any and all Losses actually incurred suffered by any of the Buyer Indemnitees or asserted or threatened by a Third Party against any of the Buyer Indemnitees (i) for any breach of Seller’s representations or warranties made, as of the Closing Date, in this Agreement or and (ii) for or, arising out of, resulting from, relating to, or caused by any breach (or alleged breach) of the covenants or obligations of Seller and its Affiliates under this Agreement.

(b)	Seller’s Special Indemnity. From and after the Closing, Seller shall indemnify, defend and hold harmless the Buyer Indemnitees from and against any and all Losses actually incurred suffered by any of the Buyer Indemnitees or asserted or threatened by a Third Party against any of the Buyer Indemnitees that relate to or, arise out of, result from, or are caused by (i) the Excluded Assets (whether relating to periods prior to or after the Closing Date) and or (ii) the Retained Liabilities (whether relating to periods prior to or after the Closing Date).

(c)	Buyer’s Indemnity.  From and after the Closing, subject to the other terms and limitations in this Article 12, Buyer shall indemnify, defend and hold harmless the Seller Indemnitees from and against any and all Losses actually incurred suffered by any of the Seller Indemnitees or asserted or threatened by a Third Party against any of the Seller Indemnitees (i) for any breach of Buyer’s representations or warranties made, as of the Closing Date, in this Agreement, (ii) for or,  arising out of, resulting from, relating to, or caused by any breach (or alleged breach) of the covenants or obligations of Buyer and its Affiliates under this Agreement, and (iii) that relate to or arise out of the businesses Business or operations of the Acquired Companies or that otherwise relate to or arise out of the Acquired Companies (whether relating to periods prior to or after the Closing Date) to the extent such Losses are not properly asserted by Buyer under the provisions of Section 12.1(a) by the date specified in Section 12.1(g).

(d)	Limitations on Indemnity.  (i) None of the Buyer Indemnitees shall be entitled to assert any right to indemnification under Section 12.1(a) until the aggregate amount of all the Losses actually suffered by the Buyer Indemnitees exceeds the Deductible Amount, and then only to the extent such Losses exceed, in the aggregate, the Deductible Amount.  In no event shall Seller ever be required to indemnify the Buyer Indemnitees for Losses under Section 12.1(a), Taxes required to be paid by Buyer under Section 11.9, or to pay any other amount in connection with or with respect to the transactions contemplated by this Agreement and the Related Agreements in any amount exceeding, in the aggregate, twenty[forty percent (20%)(40%)] of the Purchase Price.  The indemnification obligation of Seller in Section 12(b) shall not be subject to or limited by the provisions of this Section 12(d).

(ii)	The amount of any Loss shall be reduced (a) to to the extent any Person entitled to receive indemnification under this Agreement receives any insurance proceeds with respect to a Loss, (b) to take into account any net tax benefit arising from the recognition of the Loss, and (c) to take into account any or other payment or payments actually received by a Person entitled to receive indemnification under this Article 12 with respect to a Loss.

(e)	WAIVER OF PUNITIVE OR CONSEQUENTIAL DAMAGES.

(i)	NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THIS AGREEMENT OR THE RELATED AGREEMENTS, BUYER SHALL NOT BE LIABLE TO THE SELLER INDEMNITEES FOR ANY EXEMPLARY, PUNITIVE, SPECIAL, INDIRECT, CONSEQUENTIAL, REMOTE, OR SPECULATIVE DAMAGES, EXCEPT TO THE EXTENT ANY SUCH DAMAGES ARE INCLUDED IN ANY ACTION BY A THIRD PARTY AGAINST A SELLER INDEMNITEE FOR WHICH SUCH SELLER INDEMNITEE IS ENTITLED TO INDEMNIFICATION UNDER THIS AGREEMENT.

(ii)	NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THIS AGREEMENT OR THE RELATED AGREEMENTS, SELLER SHALL NOT BE LIABLE TO THE BUYER INDEMNITEES FOR ANY EXEMPLARY, PUNITIVE, SPECIAL, INDIRECT, CONSEQUENTIAL, REMOTE OR SPECULATIVE DAMAGES, EXCEPT TO THE EXTENT ANY SUCH DAMAGES ARE INCLUDED IN ANY ACTION BY A THIRD PARTY AGAINST A BUYER INDEMNITEE FOR WHICH SUCH BUYER INDEMNITEE IS ENTITLED TO INDEMNIFICATION UNDER THIS AGREEMENT.

(f)	NEGLIGENCE WAIVER.  WITHOUT LIMITING OR ENLARGING THE SCOPE OF THE INDEMNIFICATION OBLIGATIONS SET FORTH IN THIS AGREEMENT, AN INDEMNIFIED PARTY SHALL BE ENTITLED TO INDEMNIFICATION HEREUNDER IN ACCORDANCE WITH THE TERMS HEREOF, REGARDLESS OF WHETHER THE LOSS OR CLAIM GIVING RISE TO SUCH INDEMNIFICATION OBLIGATION IS THE RESULT OF THE SOLE, CONCURRENT OR COMPARATIVE NEGLIGENCE, STRICT LIABILITY, OR VIOLATION OF ANY LAW OF OR BY SUCH INDEMNIFIED PARTY. THE PARTIES AGREE THAT THIS PARAGRAPH  CONSTITUTES A CONSPICUOUS LEGEND.

(g)	Survival.  All of the representations and warranties of the Parties set forth in this Agreement, including those obligations set forth in this Article 12, shall survive the Closing.  Notwithstanding the foregoing sentence after Closing, any assertion by Buyer or any Buyer Indemnitee that Seller is liable to Buyer or any Buyer Indemnitee for indemnification under the terms of Section 12(a) of this Agreement, must be made in writing and must be given to Seller on or prior to the date that is six months after first anniversary of the Closing Date.

(h)	Exclusive Remedy.  The indemnification provisions of this Article 12 shall be the sole and exclusive remedy of each Party (including the Seller Indemnitees and the Buyer Indemnitees) (i) for any breach of the other Party’s representations and warranties contained in this Agreement or (ii) otherwise with respect to this Agreement and the transactions contemplated hereby or thereby (including the Acquired Companies).

[bookmark: _Toc472524527][bookmark: _Toc496557740]12.2	Defense of Claims.

(a)	Notice.  If an Indemnitee receives notice of the assertion of any claim or of the commencement of any Third Party Claim with respect to which indemnification is to be sought from the Indemnifying Party, the Indemnitee will give such Indemnifying Party reasonable prompt notice thereof, but in any event not later than ten thirty (30) days after the Indemnitee’s receipt of notice of such Third Party Claim, but the failure to give timely notice will not affect the rights or obligations of the Indemnifying Party except and only to the extent that, as a result of such failure, the Indemnifying Party was prejudiced.  Such notice shall describe the nature of the Third Party Claim in reasonable detail and will indicate the estimated amount, if practicable, of the Loss that has been or may be sustained by the Indemnitee.  The Indemnifying Party will have the right to participate in or, by giving notice to the Indemnitee, to elect to assume the defense of, any Third Party Claim at such Indemnifying Party’s own expense and by such Indemnifying Party’s own counsel, and the Indemnitee will cooperate in good faith in such defense at such Indemnitee’s own expense.

(b)	Opportunity to Defend.  If within ten twenty (20) days after an Indemnitee provides notice to the Indemnifying Party of any Third Party Claim, the Indemnitee receives notice from the Indemnifying Party that such Indemnifying Party has elected to assume the defense of such Third Party Claim, the Indemnifying Party will not be liable for any legal expenses subsequently incurred by the Indemnitee in connection with the defense thereof.  Without the prior written consent of the Indemnitee, the Indemnifying Party will not enter into any settlement of any Third Party Claim which would lead to liability or create any financial or other obligation on the part of the Indemnitee for which the Indemnitee is not entitled to indemnification hereunder.  If a firm offer is made to settle a Third Party Claim without leading to liability or the creation of a financial or other obligation on the part of the Indemnitee for which the Indemnitee is not entitled to indemnification hereunder and the Indemnifying Party desires to accept and agree to such offer, the Indemnifying Party will give notice to the Indemnitee to that effect.  If the Indemnitee fails to consent to such firm offer within ten days after its receipt of such notice, the Indemnitee may continue to contest or defend such Third Party Claim and, in such event, the maximum liability of the Indemnifying Party to such Third Party Claim will be the amount of such settlement offer, plus reasonable costs and expenses paid or incurred by the Indemnitee up to the date of such notice.

(c)	Direct Claim.  Any Direct Claim will be asserted by giving the Indemnifying Party reasonably prompt written notice thereof, stating the nature of such claim in reasonable detail and indicating the estimated amount, if practicable, but in any event not later than 20 days after the Indemnitee becomes aware of such Direct Claim.  The Indemnifying Party will have a period of 60 days within which to respond to such Direct Claim.  If the Indemnifying Party does not respond within such 60-day period, the Indemnifying Party will be deemed to have accepted such Direct Claim.  If the Indemnifying Party rejects such Direct Claim, the Indemnitee will be free to seek enforcement of its rights to indemnification under this Agreement.

[bookmark: _Toc496557741]ARTICLE 13MISCELLANEOUS 13
ARBITRATION

[bookmark: _Toc496557742]	13.1 13.1	Agreement to Arbitrate.	.  Any Claim arising out of or relating to this Agreement or the transactions evidenced by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the Parties and/or their respective representatives, even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under State or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.

[bookmark: _Toc496557743]	13.2	Conduct of Arbitration	.  Any arbitration to be conducted under this Agreement shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto, shall be decided by American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties’ Claims, the arbitrators shall refer to the laws of the State of Texas.  It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state, or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.

[bookmark: _Toc496557744]13.3	Procedure.	  The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight (8) years professional experience in the intrastate natural gas pipeline industry and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties.

[bookmark: _Toc472524531][bookmark: _Toc496557745]ARTICLE 14
MISCELLANEOUS

[bookmark: _Toc472524532][bookmark: _Toc496557746]14.1	Notices.  All notices, requests, demands, and other communications required or permitted to be given or made hereunder by either Party (each a “Notice”) shall be in writing and shall be deemed to have been duly given or made if (i) delivered personally, (ii) transmitted by first class registered or certified mail, postage prepaid, return receipt requested, (iii) delivered by prepaid overnight courier service, or (iv) delivered by confirmed telecopy or facsimile transmission to the Parties at the following addresses (or at such other addresses as shall be specified by the Parties by similar notice):

		If to Buyer:

					
					
					
					

		Attention:		
		Fax:			

		with a copy to:

					
					
					
					
		Fax:			

		If to Seller:
		
					
					
					
					

		Attention:		
		Fax:			

		with a copy to:

					
					
					
					
		Fax:			

Notices shall be effective (i) if delivered personally or sent by courier service, upon actual receipt by the intended recipient, (ii) if mailed, upon the earlier of five days after deposit in the mail or the date of delivery as shown by the return receipt therefor, or (iii) if sent by telecopy or facsimile transmission, when the answer back is received.

[bookmark: _Toc472524533][bookmark: _Toc496557747]13.2 14.2	Entire Agreement.  This Agreement, together with the Schedules, the Exhibits, and the Related Agreements, including the Confidentiality Agreement, constitute the entire agreement between the Parties with respect to the subject matter hereof and supersede all prior agreements and understandings, both written and oral, between the Parties with respect to the subject matter hereof.  There are no restrictions, promises, representations, warranties, covenants or undertakings between the Parties, other than those expressly set forth or referred to herein or therein.

[bookmark: _Toc496557748]13.3 14.3	Binding Effect; Assignment; No Third Party Benefit.  This Agreement shall be binding upon and inure to the benefit of the Parties and their successors and assigns provided neither this Agreement nor any of the rights, interests, or obligations hereunder shall be assigned by either Party without the prior written consent of the other Party.; [provided, however, that Buyer may assign this Agreement, or any portion of this Agreement, to any of Buyer’s Affiliates.]  Except as provided herein, nothing in this Agreement is intended to or shall confer upon any Person other than the Parties, and their successors and assigns, any rights, benefits, or remedies of any nature whatsoever under or by reason of this Agreement.

[bookmark: _Toc472524534][bookmark: _Toc496557749]13.4 14.4	Severability.  If any provision of this Agreement is held to be unenforceable, this Agreement shall be considered divisible and such provision shall be deemed inoperative to the extent it is deemed unenforceable, and in all other respects this Agreement shall remain in full force and effect.

[bookmark: _Toc496557750]13.5 14.5	GOVERNING LAW; CONSENT TO JURISDICTION.  (a)  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS, WITHOUT REGARD TO ITS CONFLICT OF LAWS RULES OR PRINCIPLES.

	(b)	THE PARTIES HEREBY IRREVOCABLY SUBMIT TO THE JURISDICTION OF THE COURTS OF THE STATE OF TEXAS AND THE FEDERAL COURTS OF THE UNITED STATES OF AMERICA LOCATED IN HARRIS COUNTY, TEXAS OVER ANY DISPUTE ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREBY, AND EACH PARTY IRREVOCABLY AGREES THAT ALL CLAIMS IN RESPECT OF SUCH DISPUTE OR PROCEEDING SHALL BE HEARD AND DETERMINED IN SUCH COURTS.  THE PARTIES HEREBY IRREVOCABLY WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION WHICH THEY MAY NOW OR HEREAFTER HAVE TO THE VENUE OF ANY DISPUTE ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREBY BROUGHT IN SUCH COURT OR ANY DEFENSE OF INCONVENIENT FORUM FOR THE MAINTENANCE OF SUCH DISPUTE.  EACH PARTY AGREES THAT A JUDGMENT IN ANY SUCH DISPUTE MAY BE ENFORCED IN OTHER JURISDICTIONS BY SUIT ON THE JUDGMENT OR IN ANY OTHER MANNER PROVIDED BY LAW.

[bookmark: _Toc472524536][bookmark: _Toc496557751]13.6 14.6	Further Assurances.  From time to time following the Closing, at the request of either Party and without further consideration, the other Party shall execute and deliver to such requesting Party such instruments and documents and take such other action (but without incurring any material financial obligation) as such requesting Party may reasonably request to consummate more fully and effectively the transactions contemplated hereby.

13.7 Disclosure Schedules. Each Schedule to this Agreement shall be deemed to include and incorporate all disclosures made on the other Schedules to this Agreement. Certain information set forth in the Schedules is included solely for informational purposes, is not an admission of liability with respect to the matters covered by the information, and may not be required to be disclosed pursuant to this Agreement. The specification of any dollar amount in the representations and warranties contained in this Agreement or the inclusion of any specific item in the Schedules is not intended to imply that such amounts (or higher or lower amounts) are or are not material, and no Party shall use the fact of the setting of such amounts or the fact of the inclusion of any such item in the Schedules in any dispute or controversy between the Parties as to whether any obligation, item, or matter not described herein or included in a Schedule is or is not material for purposes of this Agreement.

[bookmark: _Toc496557752]13.8 14.7	Counterparts.  This Agreement may be executed by the Parties in any number of counterparts, each of which shall be deemed an original, but all of which shall constitute one and the same agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement, or caused this Agreement to be executed by their duly authorized representatives, all as of the day and year first above written.

							“SELLER”
							ENRON CORP.

				By:						
						Name:						
							Title:						


					[“BUYER”]

							[			]

				By:						
						Name:						
							Title:						
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