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	Kerry E. Notestine
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Mr. John Schwartzenburg
Assistant General Counsel
Enron Engineering & Construction Company
333 Clay Street, Suite 780
Houston, Texas 77002
Re:	Double-Breasted Companies Operating in the Same Geographic and Project Market 
Dear John:
This letter will address the effect on double-breasting status of two companies owned by they same parent company operating in the same geographic and project market.  This issue remained open after our recent discussions concerning Enron Engineering & Construction Company’s (EECC) establishment of a union company (NEWCO) which would work in the same geographic and project market as National Energy Products Company (NEPCO), a non-union company and subsidiary of EECC.  We had indicated that we would provide you with this letter confirming our discussions and giving some guidance about particular problems that may arise when double-breasted companies work in close proximity.  Set forth below are general thoughts and comments on the status of the law concerning double‑breasting, followed by particular comments pertinent to EECC’s planned creation and operation of NEWCO.  If you would like a more detailed analysis of this or related issues, please let us know.

SINGLE-EMPLOYER AND ALTER EGO DOCTRINES

Generally, the National Labor Relations Board (Board) and the Courts have recognized the idiosyncratic nature of business based on bidding (originally arising in the construction industry) and have given approval to double‑breasted operations in such businesses.  Thus, the Board and Courts have held that two employers, one union and one non‑union, may operate under a broad umbrella of common ownership without violating the National Labor Relations Act.  However, where two employers attempt such an operation, the union or unions representing the unionized employer's employees may allege that the two companies actually are a “single employer.”  Utilizing slightly different but related arguments, a union also may argue that a non‑union enterprise constitutes an accretion to a pre‑existing union bargaining unit or an “alter ego” of the original employer.  All of these arguments constitute an effort by a union to extend recognition and/or the collective bargaining agreement to certain non‑union employees without a Board election or other adequate showing of employee desire for union representation.  The Board and the Courts have not been consistent in applying and distinguishing the single-employer and alter ego doctrines, but certain general principles can be stated.

When addressing the single-employer doctrine, the reviewing tribunal will determine first whether there is a single employer, and secondly, whether the two focal groups of employees, each working for a different company, constitute one "appropriate bargaining unit."[footnoteRef:2]  While the two concepts are intertwined, two employers may constitute a single employer, and yet not constitute a single appropriate bargaining unit.  In such situations, the formerly non-union company may have to recognize the union as the legitimate representative of the employees and bargain with the union, but may not have to assume the collective bargaining agreement to which the employees of the union company are subject.   [2:  The procedure for challenging a company’s actions involves an initial filing of an administrative, “unfair labor practice” charge with the Board.  The local regional director of the NLRB investigates that charge and decides whether or not to issue a complaint.  If the regional director issues a complaint, the case is heard by an administrative law judge, who typically is a former Board agent.  The losing party may appeal an adverse decision to the Board in Washington, D.C.  Either party may then appeal the Board’s decision to a Federal court of appeals, which will enforce, modify, or deny enforcement to the Board’s order.] 


The test for determining “single employer” status consists of four criteria:  (i) interrelation of operations; (ii) common management; (iii) centralized control of labor relations; and (iv) common ownership or financial control.  See, e.g., Radio & Television Broadcast Technicians Local Union 1264 v. Broadcast Serb’s. of Mobile, Inc., 380 U.S. 225, 256 (1965); see also Pathology Inst., Inc., 320 NLRB 1050, 1053 (1996).  No single criteria is controlling, and all need not be present.  The Dow Chemical Company, 326 NLRB No. 23 (1998), slip op. at 1.  Rather, single employer status depends on all the relevant circumstances of a given case and is characterized by the absence of the “arms-length relationship found between unintegrated entities.”  Id.  The fundamental inquiry is whether there is “overall control of critical matters at the policy level.”  Viking Indus. Sec., Inc., 327 NLRB No. 43 (1998), slip op. at 1.  Though none of the criteria is controlling, the most important criteria is centralized control of labor relations and the least important is common ownership or financial control.  See e.g., Gold Coast Produce, 319 NLRB 202, 205 (1995) (holding that common ownership or financial control alone is insufficient to establish single employer status); The Dow Chemical Company, supra, slip op at 2 (stating that even 100% common ownership is not controlling but “indicates only potential control” and describing centralized control of labor relations as “critical”); Johnstown Corp., 313 N.L.R.B. 170, 180 (1993) (holding that the most important criterion is centralized control of labor relations and finding the absence of common management in the day-to-day operations of the two companies to preclude single employer status despite interrelation of operations and common “effective” ownership). 
Even when single employer status has been found, in order for the collective bargaining agreement of one corporation to be applicable to employees of the other, the Board must find that the employees of both corporations constitute an “appropriate” bargaining unit.  South Prairie Constr. Co. v. Local No. 627, 425 U.S. 800 (1976).  To determine whether the employees of two corporations constitute an “appropriate unit” for bargaining, the Board applies the “community of interest” test, which in these circumstances consists of the following criteria:  (1) prior bargaining history; (2) functional integration of operations; (3) centralized management and supervision, particularly regarding labor relations, hiring, discipline and control of day-to-day operations; (4) extent of contact and interchange among employees; (5) degree of interdependence or autonomy of facilities; (6) similarities in skills and functions of employees; and (7) geographic location of facilities in relation to each other.  See, e.g., Peter Kiewit Sons Co., 231 NLRB 76, 77 (1977), on remand from South Prairie Constr. Co., supra.
In addition to the-single employer doctrine, a union may undermine an employer’s double-breasted status by asserting that a non-union company is the alter ego of a union company.  The alter ego doctrine traditionally has been applied to cases of sequential timing or where a union company ceases business and another company performs the work on a non-union basis.  Johnstown Corp., 313 NLRB 170, 172-73 (1993).  Under this doctrine, the Board and Courts generally seek to determine if there is substantially identical ownership between the two entities.  Alter ego employers historically were viewed as a subset of the single-employer group, and evidence of intent-to-evade union status was essential proof that an alter ego existed.  Carpenters Local Union 1846 v. Pratt-Farnsworth, Inc., 690 F.2d 489 (5th Cir. 1982).  Recently, the Board has relaxed these traditional requirements for alter ego status and has looked at (i) whether, without fair compensation, the new employer has siphoned off work or business opportunities from the initial employer, and (ii) whether the initial employer’s bargaining unit has lost work as a result of the transaction.  Polis Wallcovering, Inc., 323 NLRB No. 152 slip op. at 6, 9, and 12 (1997); Gilroy Sheet Metal, 280 NLRB 1075, 1077 (1986).  If an alter ego situation exists, the non-union employer normally will be subject to the collective bargaining agreement of the union company.
You also had asked about the consequences of failing to properly establish double-breasted status.  A finding that the two companies are a single employer will require the non-union company to recognize the union as the representative of its employees in the bargaining unit.  If the Board makes the additional finding that the employees of the two companies are part of the same appropriate bargaining agreement, then the non-union company will have to apply the collective bargaining agreement applicable to the union company employees to the employees of the non-union company.  Otherwise, the non-union company would be obligated to bargain in good faith with union representing its employees.  This may or may not result in the parties agreeing to a collective bargaining agreement, but will require significant time and expense devoted to the bargaining process.  Picketing, strikes, and lockouts also are common events during the bargaining process.  A finding of alter ego status generally results in the immediate application of the collective bargaining agreement to the non-union company’s employees.  Damages typically are not significant in Board cases, but there may be situations where an employer is determined to be liable for the difference between wages and benefits paid to employees of the non-union company and what should have been paid to them had they appropriately been covered by the collective bargaining agreement.  This amount could be substantial if there are a significant number of employees involved and/or the differential in wages and benefits is considerable.  Punitive and compensatory damages are not available under the National Labor Relations Act.
SAME GEOGRAPHIC AND PROJECT MARKET
One of the main concerns we have discussed regarding the establishment of NEWCO is that NEWCO and NEPCO would be competing in the same geographic and project market. There also may be situations where NEWCO and NEPCO actually perform work at the same job site, although perhaps not on the same project. As I stated to you previously and have mentioned in this letter, the Board and Courts consider the totality of factors in determining whether or not two companies constitute a single employer or are alter egos.  The mere fact that NEWCO and NEPCO operate in the same geographic area, or even out of the same facilities, will not be the decisive factor in determining whether or not the companies do or do not constitute a single employer.  See V&S ProGalv, Inc. 323 NLRB 801, 804-05 (1997), (finding two entities to be separate employers even though they operated in a single plant divided by a yellow line), enforced 168 F.3d 270 (6th Cir. 1999); Task Force Sec. & Investigations, 323 NLRB 674, 675-77 (1997) (determining that New York and New Jersey entities were single employers despite geographical separation).  We previously provided you with recommendations on maintaining the separateness of the companies.[footnoteRef:3]  Assuming that you comply with most or all of these recommendations, NEWCO and NEPCO’s work in close geographic proximity should not undermine double-breasted status.[footnoteRef:4] [3:  Please see Guidelines for Conduct of Business and the Checklist on Double-Breasted Contracting, which I sent to you previously.
]  [4:  The Company also should be aware of the practical concerns associated with operating a non-union company near a union company.  Contact between employees represented by a union and non-union employees sometimes results in a union organizing drive that is unrelated to double-breasted status.  This may include picketing and handbilling of the non-union employees.  In addition, it is unlawful for employers to refuse to hire union-friendly employees, and applicants from the union hall are more likely if a non-union company is operating near a union company.] 


A more troublesome issue is that both companies will be operating in the same market for the same type of work.  The risk of losing double-breasted status will increase if NEPCO takes business from NEWCO.  The implication of such an event is that the parent company is operating the non-union company to siphon work from the union company. For example, in Appalachian Construction, Inc., a union employer had a contract to do maintenance work on a power station.  Appalachian Construction, Inc., 235 NLRB No. 99 (1978).  Labor strife and costs caused the power company to cancel the contract, at which time the contractor created a non‑union subsidiary and re-bid the job.  The Board found that this was not a legitimate example of double‑breasting since there was clearly only a single employer and the terms and conditions of employment did not change (but for the exclusion of the union).  Similarly, in Peter Kiewit, a non‑union corporation was formed out‑of-state and then brought into the same state as the union company to perform non‑union work.  The companies did similar work, although the union company performed an additional type of work that the non-union did not perform.  The Board did not find single employer status, but the court of appeals determined that the presence of “a very substantial qualitative degree of centralized control of labor relations” and interrelations of operations and management required a finding of single employer status.  South Prairie Construction Company, v. Local No. 627, 425 U.S. 800, 802-03 (1976).  On remand from the Supreme Court, the Board found that the two companies had separate bargaining units despite being a joint employer.  Peter Kiewit Sons’ Co., 231 NLRB at 78.  But see, A‑1 Fire Protection, Inc., 250 NLRB No. 34 (1980)(where the Board found no single employer status despite some overlap in corporate structure and similar business activities because the non‑union company succeeded to the union company's detriment only because of market forces); Florida Marble Polishers Health and Welfare Trust Fund v. Edwin N. Green, Inc., 653 F.2d 972 (5th Cir. 1981), cert. denied, 456 U.S. 973 (1982) (validating a double‑breasting situation in which the union and non‑union operations were more completely integrated than in prior cases by focusing on the bargaining history and the fact that the non‑union company existed before the collective bargaining agreement at issue and therefore, could not have been created to avoid the employer's legal obligations to the union employees). 

APPLICATION TO NEPCO AND NEWCO 

Obviously, each double‑breasting case has turned upon the particular combination of facts present.  This complicates prediction because a factor determinative in one case may not be determinative in another.  As we discussed, these disputes typically arise when a union employer creates or purchases a non‑union entity.  The concern of the Board and the Courts in these situations is that the employer is attempting to undermine the union by transferring work to the non-union company from the union company.  EECC’s proposed plan is the exact opposite.  EECC plans to incorporate NEWCO to bid on union work, and already has NEPCO, a non-union company.  This fact generally will decrease the risks addressed in this letter, particularly relating to the alter ego doctrine which usually requires evidence of anti-union animus.  Unfortunately, this fact alone will not prevent potential problems.  A union still may argue that NEWCO and NEPCO are alter egos or a single employer.  Accordingly, the concerns addressed in this letter still will exist, although perhaps to a lesser extent because of the somewhat unusual circumstances of this transaction.

As mentioned above, geographic proximity itself should not pose a significant problem, particularly if other measures that we identified are taken to differentiate the companies.[footnoteRef:5]  With regard to the companies operating in the same project market, the analysis becomes more complicated and you need to be particularly careful about certain issues.  Centralized control of labor relations is the most important concern, but the Board and Courts also evaluate interrelations of operations and management.  Therefore, we have suggested separate management and industrial relations staff to the extent possible, but at a minimum there should be internal accounting between the companies for employees who provide services to the two companies.  We understand that you are preparing a corporate-services agreement between EECC, NEPCO and NEWCO to comply with this suggestion.  In the construction industry, the Board and Courts often cite common bidding to support a finding of inappropriate interrelation of operations and management.  This is a factor with which you should be particularly careful.  Additionally, it is essential that you avoid any appearance that the NEPCO is siphoning business from NEWCO.  These general conclusions are perhaps the most important as they related to the planned creation and operation of NEWCO.  We suggest periodic reviews of the activities of the companies under the standards set forth in the checklist that we gave you to be sure the companies are becoming more rather than less independent. [5:  You also have raised the question about the name of NEWCO.  As indicated in our research for Enron Energy Services on this issue, the name itself should not be a significant factor in a challenge to double-breasting status.  Some variation of “Enron” in the name should be acceptable, particularly because the non-union company, NEPCO, does not have a version of Enron in its name.  We suggest you work with the public relations staff of Enron to determine if there may be practical advantages or disadvantages to using the Enron name in the union company.  In addition, please let me know if you want a copy of the research we did for Enron Energy Services on this issue.] 


I hope these comments have been of help to you.  If you have any questions or need further information on the issues addressed in this letter, please contact me.  

Very truly yours,



Kerry E Notestine

cc:	Ms. Michelle Cash
	Assistant General Counsel
	Enron North America Corp.
	1400 Smith Street
	Houston, Texas 77002
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