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	This SALE AND AUCTION AGREEMENT, dated as of December __, 1999 (this “Sale and Auction Agreement”), is executed by and among Blackbird 2, L.L.C., a limited liability company organized and existing under the laws of Delaware (“Blackbird 2”), Enron Energy Services Operations, Inc., a corporation organized and existing under the laws of the state of Delaware (“EES”) and Blackbird 1 Interest Owner Trust (the “Trust”).

RECITAL

	The Trust has agreed to purchase, and Blackbird 2 has agreed to sell, the Class B limited liability company membership interest (the “Blackbird 1 Interest”) in Blackbird 1, L.L.C., a limited liability company organized and existing under the laws of Delaware (“Blackbird 1”).    Subject to and upon the terms and conditions herein set forth, including the creation of Blackbird 2 as a single purpose, bankruptcy    remote entity, the parties are entering into this Sale and Auction Agreement and the other Operative Documents are being entered into to facilitate the purchase of the Blackbird 1 Interest and the financing of such purchase.

AGREEMENTS

	For good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Blackbird 2, EES and the Trust hereby agree as follows:






		. For all purposes of this Sale and Auction Agreement, the following terms shall have the meanings set forth below:    

	“Accredited Investor” shall mean an “Accredited Investor” within the meaning of Rule 501(a) under the Securities Act of 1933, as amended.

	“Action” shall mean any action, cause of action, suit, proceeding (including any investigation, litigation, or inquiry), claim, demand, or arbitration.

	“Agent” shall have the meaning ascribed to that term in the Facility Agreement.

	“Affiliate” shall mean, with respect to a Person, any other Person which directly or indirectly through one or more intermediaries controls, or is controlled by, or is under common control with, such Person.    The term “control” (including the correlative term “controlled”) means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether through the ownership of voting stock, by contract, or otherwise; provided that under no circumstances shall the Lenders or the Certificate Holders be deemed to be Affiliates of the Trust or vice versa.

	“Appraisal” shall mean an appraisal of the Blackbird 1 Interest performed by an Independent Appraiser.    In conducting an “Appraisal”, the Independent Appraiser shall not apply any discount for the fact that Blackbird 1 is a private company or that the Blackbird 1 Interest is not liquid.

	“Auction” shall have the meaning assigned to such term in Section 4.01 of this Sale and    Auction Agreement.

	“Bankruptcy Law” shall mean Title 11 of the United States Code, and any applicable Federal, state, local, or other jurisdictional insolvency, reorganization, moratorium, fraudulent conveyance, or similar Law now or hereafter in effect for the relief of debtors.

	“Blackbird 1” shall have the meaning assigned to such term in the recitals to this Sale and    Auction Agreement.

	“Blackbird 1 Agreement” shall mean the Amended and Restated Limited Liability Company Agreement of Blackbird 1 dated as of the date hereof.

	“Blackbird 1 Distributions” shall mean the aggregate of all distributions made pursuant to Section 5.03 of the Blackbird 1 Agreement to the Trust in its capacity as the holder of the Blackbird 1 Interest.

	“Blackbird 1 Interest” shall mean the Class B limited liability membership interest in Blackbird 1.

	“Blackbird 1 Note” shall mean the promissory note of Blackbird 2 in the principal amount of $____________ payable to Blackbird 1 in the form attached to the Blackbird 1 Agreement as [Exhibit E].

	“Blackbird 2” shall have the meaning assigned to such term in the first paragraph of this Sale and    Auction Agreement.

	“Blackbird 2 Agreement” shall mean the Amended and Restated Limited Liability Company Agreement of Blackbird 2 dated as of the date hereof.

	“Business Day” means a day (other than a Saturday, Sunday or public holiday) which is a day on which banks are open for dealings in Dollars in New York City and Houston, Texas.

	“Certificate Holder” shall mean any holder of a Certificate.

	“Certificate Principal” shall mean the face amount of any Certificate or Certificates.

	“Certificate Yield” has the meaning specified in Section 1.01 of the Trust Agreement.

	“Certificates” shall mean the beneficial ownership certificates issued by the Trust under the Trust Agreement.

	“Closing Date” shall mean the date on which (a) the conditions precedent set forth in Section 3.01 of this Sale and    Auction Agreement are satisfied and (b) the Trust pays the Purchase Price in exchange for the Blackbird 1 Interest in accordance with the terms of this Sale and    Auction Agreement.

	“Code” shall mean the Internal Revenue Code of 1986, as amended from time to time, together with the regulations thereunder, as in effect from time to time.    Section references to the Code are to the Code as in effect at the date of this Sale and    Auction Agreement and any subsequent provisions of the Code amendatory thereof, supplemental thereto or substituted therefor.

	“Collection Account” shall mean the Collection Account established by the Trustee pursuant to Section 5.03(a) of the Trust Agreement.

	“Consolidated” shall mean the consolidation of the accounts of Enron and its Subsidiaries in accordance with GAAP.

	“Costs” shall mean all costs, charges, fees, and other expenses of any kind or nature.

	“CSC” shall mean Computer Sciences Corporation, a Nevada corporation.

	“CSC Interest” shall mean the rights to receive payment under Sections 15 and 31 of that certain Services Agreement between EES and CSC dated April 16, 1999, as amended, which rights have been assigned to and are held by Blackbird 1.

	“Default Interest Rate” shall mean a rate per annum equal to the Default Rate (as defined in the Facility Agreement), as if the unpaid sum were unpaid principal of the Notes.

	“Enron” shall mean Enron Corp., a corporation organized and existing under the laws of Oregon.

	“Environmental Law” shall mean applicable Federal, state, and local Law relating to emissions, discharges, releases or threatened releases of pollutants, contaminants, chemicals or industrial, toxic or hazardous substances or wastes into the environment (including, without limitation, air, surface water, ground water or land), or otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport, or handling of pollutants, contaminants, chemicals or industrial, toxic or hazardous substances or wastes.

	“ERISA” shall mean the Employee Retirement Income Security Act of 1974 and the regulations thereunder, as amended from time to time and any successor statute.

	“Facility Agreement” shall mean the Facility Agreement dated as of the date hereof between the Trust, as the issuer of the Notes, Barclays Bank PLC, as the Agent, and the other financial institutions party thereto.

	“Federal Reserve Board” shall mean the Board of Governors of the Federal Reserve System, or any federal agency or authority of the United States from time to time succeeding to its functions.
	“Final Retirement Date” shall mean the date on which all unpaid principal of the Notes, unpaid interest on the Notes, unpaid Certificate Principal, unpaid Certificate Yield and all other amounts including any fees, costs, and indemnification amounts for known claims owed to the Trust or the Lenders under the Notes, the Facility Agreement, the Certificates, the Trust Agreement, and this Sale and    Auction Agreement have been paid in full, other than (a) amounts remaining unpaid and for which the Trust, the Lenders or the Certificate Holders have no recourse to Enron, EES, Blackbird 1 or Blackbird 2 under the Project Documents, and (b) fees, costs and indemnification amounts unasserted at the time the foregoing amounts (other than amounts referred in clause (a) of this definition) have been paid in full.

	“GAAP” shall mean United States generally accepted accounting principles and policies, applied consistently with those applied in the preparation of the audited consolidated financial statements of Enron and its subsidiaries as of December 31, 1998.

	“Governmental Authority” shall mean, with respect to any Person, the country, state, county, city, and political subdivisions that exercise jurisdiction over such Person or such Person’s property; and any court, agency, department, commission, board, bureau, or instrumentality of any of them (including any central bank or monetary or other authority, including any bank regulators, that exercises jurisdiction over any such Person or such Person’s property).    Unless otherwise specified, all references to a Governmental Authority shall refer to a Governmental Authority having jurisdiction over, as applicable, Blackbird 1, Blackbird 2, EES, Enron, the Trust, each Lender or Certificate Holder, or any of their property.    For the purposes of this definition the term “property” shall mean any interest in any kind of property or asset, whether real, personal or mixed, or tangible or intangible.

	“Indemnified Party” shall mean, collectively, the Trust Institution and the Trust, each Lender and Certificate Holder, their respective Affiliates, successors, and permitted assigns, and any officer, director, agent, or employee of any of the above.

	“Investment Company Act” shall mean the Investment Company Act of 1940, and the regulations promulgated or issued thereunder from time to time, as amended.

	“Law” shall mean, collectively, any law, treaty, statute, rule, regulation, ordinance, order, directive, code, interpretation, judgment, decree, injunction, writ, determination, award, permit, license, authorization, direction, requirement, or decision of or agreement with or by any Governmental Authority.

	“Lenders” shall have the meaning assigned to that term in the Facility Agreement.

	“Lien” shall mean, collectively, any mortgage, pledge, security interest, encumbrance, lien, or charge of any kind (including any agreement to give any of the foregoing, any conditional sale or other title retention agreement or any lease in the nature thereof).

	“Losses” shall mean, subject to Section 9.16, all liabilities, losses, damages, judgments, and Costs (including reasonable fees and disbursements of counsel).

	“Notes” shall mean the Notes issued by the Trust pursuant to the Facility Agreement.

	“Operative Documents” shall mean, collectively, this Sale and    Auction Agreement, the Trust Agreement, the Facility Agreement, the Notes, the Certificates, the Total Return Swap Agreement, the Reimbursement and Disclosure Agreement, the Blackbird 1 Agreement, the Blackbird 2 Agreement and the other documents contemplated by any of the foregoing (provided that the definition of “Operative Documents” shall not include the CSC Interest).

	“Opinion of Counsel” shall mean a written opinion of counsel, who may be internally employed by Enron, the Trust, the Lenders or the Certificate Holders, or any of their respective Affiliates.

	“Person” shall mean, collectively, any individual, partnership, corporation, limited liability company, business trust, joint stock company, trust, unincorporated organization, joint venture, firm, or other entity or a government or any political subdivision or agency, department, or instrumentality thereof.

	“Proceeds” shall mean the amount received by the Trust as the result of any Transfer. 

	“Project Documents” shall mean, collectively, the Blackbird 1 Agreement, the Blackbird 2 Agreement and each of the Operative Documents.

	“PUHCA” shall mean the Public Utility Holding Company Act of 1935, as amended, and the regulations promulgated or issued from time to time thereunder.

	“Purchase Price” shall mean $_______________.

	“Reimbursement and Disclosure Agreement” shall mean the Reimbursement and Disclosure Agreement dated the date hereof among Enron, the Trust and the Lenders.

	“Responsible Officer” shall mean, as to any Person, the President, or any Senior Vice President or Vice President of such Person and as to the Trust, any Assistant Vice President, or Assistant Secretary of the Trustee.

	“Sale and Auction Agreement” shall mean this Sale and    Auction Agreement dated as of the date hereof executed by Blackbird 2, EES and the Trust .

	“Subsidiary” shall mean, with respect to any Person, any corporation, partnership, joint venture, limited liability company or other entity of which more than 50% of the outstanding capital stock or other equity interests having ordinary voting power (irrespective of whether or not at the time capital stock or other equity interest of any other class or classes of such corporation, partnership, joint venture, limited liability company or other entity shall or might have voting power upon the happening of any contingency) is at the time owned directly or indirectly by such Person; provided that no such corporation, partnership, joint venture, limited liability company or other entity shall (a) constitute a Subsidiary of Enron unless such entity is a Consolidated Subsidiary and (b) constitute a Subsidiary of any other Person unless such entity would appear as a consolidated subsidiary of such Person in a consolidated balance sheet of such Person prepared in accordance with GAAP.    Unless otherwise stated or the context otherwise requires, reference to a Subsidiary or Subsidiaries shall mean a Subsidiary or Subsidiaries of Enron.

	“Tax” or “Taxes” shall mean any fee (including license, filing, recording, and registration fees), tax (including any income, gross receipts, franchise, sales, use, withholding, documentary, excise, real, personal, tangible or intangible property tax), interest equalization or stamp tax, assessment (including any maintenance charge, or owner association dues or charges), levy, impost, duty, charge, or withholding of any kind or nature whatsoever, imposed or assessed by any foreign, federal, state or local Governmental Authority, together with any penalty, fine, or interest thereon.

	“Total Return Swap Agreement” shall have the meaning assigned to such term in the Facility Agreement.

	“Transfer” shall mean any sale, transfer, distribution, or other disposition of all of the Blackbird 1 Interest by the Trust to any Person.

	“Trust” shall mean Blackbird 1 Interest Owner Trust, the Delaware business trust created pursuant to the Trust Agreement.

	“Trust Agreement” shall mean the Trust Agreement constituting the Trust dated as of the date hereof, executed by the Trustee in respect of the Trust.

	“Trustee” shall mean Wilmington Trust Company, in its capacity as owner trustee of the Trust.

	“Trust’s Counsel” shall mean Richards Layton & Finger, L.L.P. special counsel to the Trust, or such other special counsel to the Trust that is satisfactory to Blackbird 2 (in its reasonable discretion).

	“Trust Institution” shall mean Wilmington Trust Company.

	“Trust Property” shall have the meaning assigned to that term in the Trust Agreement.

	“U.S. Dollars” shall mean the lawful currency of the United States. 

	“U. S. Person” shall mean (i) an individual who is a citizen or resident of the United States, (ii) a corporation or partnership including an entity treated as a corporation or partnership for U. S. Federal income tax purposes created in the United States or organized under the laws of the United States or any state thereof or the District of Columbia (except in the case of a partnership, as otherwise provided by Treasury regulations), (iii) an estate that is subject to United States Federal income taxation without regard to the source of its income, or (iv) a trust whose administration is subject to the primary supervision of a United States court and which has one or more United States persons who have the authority to control all substantial decisions of the trust.

	“Winning Bidder” shall have the meaning assigned to that term in the Blackbird 1 Agreement.






		.    Subject to payment of the Purchase Price by the Trust pursuant to Section 3.02(a), Blackbird 2 hereby assigns, sells, sets-over, transfers, and conveys to the Trust, free and clear of any liens or encumbrances, and the Trust hereby purchases and accepts from Blackbird 2, the Blackbird 1 Interest.





	
		.    The obligation of the Trust to pay the Purchase Price to Blackbird 2 is subject to the satisfaction of the following conditions precedent:

	(a)	Due Authorization, Execution, and Delivery.    The Project Documents shall be in form and substance satisfactory to the Trust and shall have been duly authorized, executed, and delivered by all parties thereto and shall be in full force and effect.

	(b) 	Opinions.    The following opinions, dated the Closing Date, in form and substance satisfactory to the Trust and addressed to the parties indicated below, shall have been delivered:

	(i)	An opinion of Andrews & Kurth L.L.P., special counsel to Blackbird 1, Blackbird 2, EES, and Enron addressed to, and intended to be relied upon by, the Lenders, the Certificate Holders and the Trust, which opinion shall address, among other things, (A) the enforceability of this Sale and    Auction Agreement, (B) the due authorization, execution and delivery by EES, Blackbird 1 and Blackbird 2 (as applicable) of each of the Project Documents to which such entities are a party, and (C) the due formation and valid existence of Blackbird 1, Blackbird 2 and EES.

	(ii)	Opinions of the respective General Counsels of Enron and EES, addressed to, and intended to be relied upon by, the Lenders,    the Certificate Holders and the Trust, which opinions shall address, among other things, the due authorization, execution and delivery by Enron and EES (as applicable) of each of the Project Documents to which either is a party; and

	(iii)	An opinion of the Trust’s counsel, addressed to, and intended to be relied upon by, the Lenders, the Certificate Holders, Blackbird 1, Blackbird 2, EES and Enron, which opinion shall address, among other things, the due authorization, execution, and delivery of such of the Project Documents to which it is a party by the Trust and the enforceability of the Project Documents against the Trust Institution (individually and in its capacity as trustee of the Trust).

	(d)	Corporate Documents; Proceedings.    The Trust shall have received the following in form and substance satisfactory to the Trust: 

	(i)	A certificate or certificates of the Secretary or an Assistant Secretary of each of EES and Enron setting forth (A) other than with respect to Enron, the resolutions of its board of directors (if applicable) with respect to its authorization to execute and deliver the Project Documents to which it is a party and to enter into the transactions contemplated in those documents, (B) the names of its officers or managers who are authorized to execute and deliver such documents on its behalf, (C) specimen signatures of such authorized officers or managers, and (D) its articles or certificate of incorporation and bylaws or other organizational documents, certified as being true and complete; and

	(ii)	Certificates of the appropriate Governmental Authorities with respect to the existence, qualification, and good standing of EES, Blackbird 1, Blackbird 2 and Enron.

	(e)	Additional Conditions.    The representations and warranties of each of Blackbird 1, Blackbird 2, EES, and Enron set forth in the Project Documents shall be true and correct as of the Closing Date, and none of Blackbird 1, Blackbird 2, EES or Enron shall have defaulted in the performance of its obligations under any Project Document, which default shall be continuing as of the Closing Date.

		.    

	(a)	Upon satisfaction of the conditions precedent set forth in Section 3.01 the Trust shall pay the Purchase Price to Blackbird 2 in accordance with Schedule I hereto.

	(b)	Upon receipt of the Purchase Price in accordance with Section 3.02(a), Blackbird 2 shall pay to Blackbird 1 the outstanding principal amount of the Blackbird 1 Note.

	(c)	It is acknowledged by Blackbird 2 that the Purchase Price represents fair and reasonably equivalent consideration for the Blackbird 1 Interest.






		.    It is hereby agreed that a sealed bid auction sale of all but not less than all of the Blackbird 1 Interest (an “Auction”) shall be conducted in accordance with, and subject to the restrictions specified in, Section 3.03 (b) of the Blackbird 1 Agreement.    The Trust agrees that if there is a sale to a Winning Bidder pursuant to an Auction, the Trust will, on written request of the Winning Bidder, exercise its right to prepay under (and subject to the conditions set out in) Section 7.1 of the Facility Agreement.




	
		.    Blackbird 2 hereby represents and warrants to the Trust for its benefit and for the benefit of the Lenders and the Certificate Holders that the following statements are true and correct as of the Closing Date:

	(a)	Organization and Authority.    It is a limited liability company duly organized, validly existing, and in good standing under the laws of Delaware.    It has all requisite powers and all material governmental licenses, authorizations, consents, and approvals required in each case to carry on its business as now conducted.

	(b)	Authorization.    The execution, delivery, and performance by Blackbird 2 of each Project Document to which it is a party (i) are within its powers; (ii) have been duly authorized by all requisite action; (iii) to the knowledge of Blackbird 2 require no action by or in respect of, or filing with, any Governmental Authority that has not been taken or made; and (iv) to the knowledge of Blackbird 2 do not contravene, violate, or constitute a default under, any provision of Law applicable to Blackbird 2 or the organizational documents of Blackbird 2 or any material judgment, injunction, order, decree, agreement, or instrument binding upon Blackbird 2, or result in the creation or imposition of any Lien upon any asset of Blackbird 2, except as provided for in the Project Documents.

	(c)	Enforceability.    Each Project Document to which Blackbird 2 is a party constitutes the legal, valid, and binding obligation of Blackbird 2 enforceable against it in accordance with its terms, except as may be limited by the effect of any Bankruptcy Law or by general principles of equity.

	(d)	Litigation.    There is no Action pending against (or, to the knowledge of Blackbird 2, threatened against) Blackbird 2 before any Governmental Authority.

	[(e)	Status.

		(i)	It is not an “investment company” or a company “controlled” by an “investment company” within the meaning of the Investment Company Act.

		(ii)	It is exempt from, or not subject to, regulation as a “holding company” or a “subsidiary company” of a “holding company,” in each case as such term is defined in PUHCA.]

	(f)	Consents.    The execution and delivery by Blackbird 2 of each Project Document to which it is a party and any other agreement that it has entered into in connection with any transactions contemplated thereby, the consummation of the transactions contemplated thereby, and its compliance with the terms thereof do not require the consent, or the approval or authorization of, or filing, registration, or qualification with, any Governmental Authority or any other Person that has not been obtained or made.

	(g)	Location.    The chief place of business and the chief executive office of Blackbird 2 and the offices where it keeps all of its records are, and for any period prior to the date hereof have been, located at the address specified on Schedule I hereto.

	(h)	Name.    It has not changed its name prior to the date hereof.

	(i)	No Default.    No default under this Sale and Auction Agreement or the other Project Documents has occurred and is continuing.

	(j)	Title; Liens.    Immediately prior to the transfer pursuant to Section 2.01: (a) Blackbird 2 holds good title to the Blackbird 1 Interest, and Blackbird 2’s rights in the Blackbird 1 Interest are free and clear of all Liens and (b) Blackbird 1 holds good title to the CSC Interest and Blackbird 1’s rights in such interest are free and clear of all Liens.

	(k)	Compliance with Law.    Blackbird 2 is in compliance with all Law (including applicable Environmental Law), regulations, and orders of any Governmental Authority applicable to it or its property.

	(l)	ERISA.    The execution and delivery of this Sale and Auction Agreement by Blackbird 2 is exempt from, or does not involve any transaction that is subject to, the prohibitions of Section 406 of ERISA and does not involve any transaction in connection with which a penalty could be imposed under Section 502(i) of ERISA or a tax could be imposed pursuant to Section 4975 of the Code.

		.    EES, on its own behalf and on behalf of Blackbird 1, hereby represents and warrants to the Trust for the benefit of the Lenders and the Certificate Holders that the following statements are true and correct as of the Closing Date:

	(a)	Organization and Authority.    

		(i)	EES is a corporation duly organized, validly existing, and in good standing under the laws of Delaware.    It has all requisite powers and all material governmental licenses, authorizations, consents, and approvals required in each case to carry on its business as now conducted.

		(ii)	Blackbird 1 is a limited liability company duly organized, validly existing, and in good standing under the laws of Delaware.    Blackbird 1 has all requisite powers and all material governmental licenses, authorizations, consents, and approvals required to carry on its business as now conducted.

	(b)	Authorization.    The execution, delivery, and performance by EES and Blackbird 1 of each Project Document to which each is a party (i) are within their respective organizational powers; (ii) have been duly authorized by all requisite action; (iii) require no action by or in respect of, or filing with, any Governmental Authority that has not been taken or made (other than filings that are not material); and (iv) do not contravene, violate, or constitute a default under, any provision of Law applicable to EES, Blackbird 1 or Blackbird 2, the certificate of incorporation, by-laws, or other organizational documents of EES, Blackbird 1 or Blackbird 2 or any material judgment, injunction, order, decree, agreement, or instrument binding upon EES, Blackbird 1 or Blackbird 2 or result in the creation or imposition of any Lien upon any asset of EES, Blackbird 1 or Blackbird 2.

	(c)	Enforceability.    Each Project Document to which EES, Blackbird 1 or Blackbird 2 is a party constitutes the legal, valid, and binding obligation of EES, Blackbird 1 or Blackbird 2 (as the case may be) enforceable against it in accordance with its terms, except as may be limited by the effect of any Bankruptcy Law or by general principles of equity.

	(d)	Litigation.    There is no Action pending against (or, to the knowledge of EES, threatened against) EES, Blackbird 1 or Blackbird 2 before any Governmental Authority in which there is a reasonable possibility of an adverse decision that (i) could reasonably be expected to have a material adverse effect on the Blackbird 1 Interest or on the consolidated financial condition, business, or operations of EES and its Subsidiaries, taken as a whole; or (ii) draws into question the validity or enforceability of any Project Document.

	(e)	Status.

		(i)	EES is not an “investment company” or a company “controlled” by an “investment company” within the meaning of the Investment Company Act.    Assuming that the Trust is not an “investment company” or a company “controlled” by an “investment company,” Blackbird 1 is not an “investment company” or a company “controlled” by an “investment company” within the meaning of the Investment Company Act.

		(ii)	EES is exempt from, or not subject to, regulation as a “holding company” or a “subsidiary company” of a “holding company,” in each case as such term is defined in PUHCA.    Assuming that the Trust is exempt from, or not subject to, regulation as a “holding company” or a “subsidiary company” of a “holding company,” Blackbird 1 is exempt from, or not subject to, regulation as a “holding company” or a “subsidiary company” of a “holding company” other than by virtue of its acquisition of the Blackbird 1 Interest hereunder.

	(f)	No Default.    No default under this Sale and Auction Agreement or the other Project Documents has occurred and is continuing.

	(g)	Consents.    The execution and delivery by EES, Blackbird 1 and Blackbird 2 of each Project Document to which each is a party, the consummation of the transactions contemplated thereby, and its compliance with the terms thereof do not require the consent, or the approval or authorization of, or filing, registration, or qualification with, any Governmental Authority or any other Person that has not been obtained or made.

	(h)	Compliance with Laws.    Each of EES, Blackbird 1 and Blackbird 2 is in compliance with all Law (including applicable Environmental Law) applicable to it or its property, except to the extent that the failure to so comply could not reasonably be expected to have a material adverse effect on (i) Blackbird 1 or the Blackbird 1 Interest or (ii) on the consolidated financial condition, business, or operations of EES and its Subsidiaries, taken as a whole.

	(i)	ERISA.    The execution and delivery of this Sale and Auction Agreement by EES is exempt from, or does not involve any transaction that is subject to, the prohibitions of Section 406 of ERISA and does not involve any transaction in connection with which a penalty could be imposed under Section 502(i) of ERISA or a tax could be imposed pursuant to Section 4975 of the Code.

	(j)	No Material Adverse Change.    Since March 31, 1999 [Update?] there has been no material adverse change in the business, consolidated financial position or results of operations of EES and its Subsidiaries, taken as a whole.

		.    The representations and warranties set forth in Sections 5.01 and 5.02 shall survive the Trust’s acquisition of the Blackbird 1 Interest.






		.    Blackbird 2 covenants that, so long as the Trust holds the Blackbird 1 Interest:

		(a)	Status.

		(i)	Blackbird 2 shall not be or become an “investment company” or a company “controlled” by an “investment company” within the meaning of the Investment Company Act.

		(ii)	Blackbird 2 shall remain not subject to, or shall remain exempt from, regulation as a “holding company” or a “subsidiary company” of a “holding company,” in each case as such term is defined in PUHCA.

	(b)	Preservation of Corporate Existence, Etc.    Other than as contemplated in Section 6.01(d)(xiv), Blackbird 2 shall preserve and maintain its legal existence, rights, and franchises.

	(c)	Compliance with Laws.    Blackbird 2 shall comply with all applicable Law, except to the extent the failure to so comply could not reasonably be expected to have a material adverse effect on the consolidated financial condition, business, or operations of Blackbird 2.

	(d)	Limited Purpose Activities; Separate Existence.

		(i)	Blackbird 2 shall not conduct any activities other than those expressly authorized in Section 2.04 of the Blackbird 2 Agreement;

		(ii)	Blackbird 2 shall not guarantee any debts of Enron, EES, their respective Affiliates or any other person.    Blackbird 2 shall not acquire obligations of or securities of or make any loans or advances to Enron, EES, or their respective Affiliates or any other person    other than the Blackbird 1 Note;

		(iii)	Blackbird 2 shall not become subject to, or a party to, any contracts, agreements, indentures, loan or credit agreements, receivable sales or financing agreements, capital notes, mortgages, security agreements, bonds, or notes (or any guarantees of any of the foregoing obligations); provided that Blackbird 2 shall have the right to enter into the Project Documents to which it is a party and the Blackbird 1 Note (and any other agreements or transactions contemplated thereby); 

		(iv)	Blackbird 2 shall not sell, assign, convey (other than a sale or conveyance under Section 2.01 (a) or Article IV of this Sale and Auction Agreement) , or otherwise suffer to exist any Lien on the Blackbird 1 Interest;

		(v)	Blackbird 2 shall hold regular meetings, as appropriate to conduct the business of Blackbird 2, and observe all customary regulational and operational formalities;

		(vi)	Blackbird 2 shall maintain books and records and bank accounts separate from those of any other person;

		[(vii)	Blackbird 2 shall be disclosed as a separate subsidiary in public filings of Enron;]
		(viii)	Blackbird 2 shall transact all business with affiliates on an arm’s-length basis and pursuant to written, enforceable agreements;

		(ix)	Blackbird 2 shall maintain its assets in such a manner that it is not costly or difficult to segregate, identify or ascertain such assets;

		(x)	Blackbird 2 shall allocate and charge fairly and reasonably any common employee or overhead shared with affiliates;

		(xi)	Blackbird 2 shall conduct business in its own name, and (if used) use separate stationary, invoices and checks;

		(xii)	Blackbird 2 shall not commingle its assets or funds with those of any other person;

		(xiii)	Blackbird 2 shall correct any known misunderstanding as to its separate identity; and

		(xiv)	Blackbird 2 shall not merge or consolidate with or into any Person, unless (A) (1) Blackbird 2 is the survivor, or (2) the surviving Person is an Affiliate of Enron that is organized in the United States and the surviving Person shall have assumed the obligations of Blackbird 2 under the Project Documents to which it is a party and such surviving Person shall have governing organizational documents that are substantially identical to those of Blackbird 2; and (B) immediately after giving effect to such proposed transaction, no default under this Sale and    Auction Agreement or any other Project Document shall exist or result.

	(e)	Non-Petition Covenant.    Blackbird 2 agrees that it will not institute against, or join any other Person in instituting against, EES, Blackbird 1, Blackbird 2 or Enron any bankruptcy, reorganization, insolvency, receivership, or other proceeding under any federal or state bankruptcy or similar law.

		.    EES covenants that, so long as the Trust holds the Blackbird 1 Interest:

	(a)	Reporting Requirements.    EES shall furnish, or cause to be furnished, to the Trust:

		(i)	as soon as possible and in any event within five (5) Business Days after a Responsible Officer of EES having obtained knowledge thereof, notice of the occurrence of any event that with the giving of notice or lapse of time, or both, would constitute a default by Blackbird 1, Blackbird 2, EES, or Enron under any Project Document is continuing on the date of such notice, and a statement of a Responsible Officer of EES setting forth details thereof and the actions that EES has taken or proposes to take with respect thereto; and

		(ii)	as soon as possible, and in any event within thirty (30) days following any change of the chief place of business and chief executive office of Blackbird 2, notice of such change, setting forth the new address for the chief place of business and chief executive offices.
	
	(b)	Status.

		(i)	EES shall not be or become an “investment company” or a company “controlled” by an “investment company” within the meaning of the Investment Company Act.

		(ii)	EES shall remain not subject to, or shall remain exempt from, regulation as a “holding company” or a “subsidiary company” of a “holding company,” in each case as such term is defined in PUHCA.

	(c)	Preservation of Corporate Existence, Etc.    EES shall preserve and maintain its legal existence and rights; provided that this Section 6.02(c) shall not prevent the termination of the existence, rights, and franchises of EES pursuant to any merger or consolidation to which EES is a party or pursuant to a lease, sale, transfer, or other disposition of its assets if immediately after giving effect to such proposed transaction, (i) the entity surviving such transaction shall have expressly assumed all of EES’s obligations under this Sale and Auction Agreement (including under Article X) and the other Project Documents, (ii) no default under this Sale and Auction Agreement or any other Project Document shall exist or result, and (iii) the Trust shall have received an opinion of counsel to EES and Enron, satisfactory in substance to the Trust, with respect to the matters set forth in the preceding clauses (i) and (ii).    EES shall cause Blackbird 1 to preserve and maintain its legal existence, rights and franchises.

	(d)	Permitted Activities.    EES shall cause Blackbird 1 to refrain from conducting any activities other than those expressly authorized in Section 2.04 of the Blackbird 1 Agreement.

	(e)	Compliance with Laws.    EES shall comply with all applicable Law, except to the extent the that failure to so comply could not reasonably be expected to have a material adverse effect on the consolidated financial condition, business, or operations of EES and its Subsidiaries taken as a whole.    EES shall cause Blackbird 1 to comply with all applicable Law.

	(f)	No Voluntary Petition.    EES, as the managing member of Blackbird 1, shall not voluntarily file, or consent to the filing by any other Person against, Blackbird 1 of any bankruptcy, reorganization, insolvency, receivership, or other proceedings under any federal or state bankruptcy or similar law;

	(g)	Non-Petition Covenant.    EES, individually and in its capacity as managing member in Blackbird 1, agrees and undertakes to procure that EES and Blackbird 1 will not institute against, or join any other Person in instituting against, Blackbird 1 and Blackbird 2 any bankruptcy, reorganization, insolvency, receivership, or other proceeding under any federal or state bankruptcy or similar law.






		.    EES covenants that, except as expressly contemplated herein or in the Blackbird 1 Agreement or the Blackbird 2 Agreement, Blackbird 1 and Blackbird 2, respectively, shall not assign their respective rights or obligations under the Project Documents to which they are a party or any interest in any of their assets relating to the Project Documents, including, without limitation, the membership interests any of them holds in one another.    EES shall not assign its rights or obligations under any Project Document to which it is a party without the prior written consent of the Agent, acting on behalf of the Lenders (which consent shall not be unreasonably withheld or delayed); provided that such consent shall not be required if (i) the assignee is an Affiliate of Enron, (ii) the assignee shall have assumed the obligations of EES under the Project Documents, (iii) immediately after giving effect to the assignment, no default under this Sale and Auction Agreement or any other Project Document shall exist or result, and (iv) the Trust shall have received an opinion of counsel to EES and Enron, satisfactory in substance to the Trust, with respect to the matters set forth in the preceding clauses (i) and (ii).






		.

	(a)	General Indemnity.    EES shall pay, protect, indemnify, and hold harmless each Indemnified Party from and against any and all Losses (including liability in tort (strict or otherwise)), including accrued and unpaid interest and yield (including interest calculated using the Default Interest Rate, if applicable) but excluding any loss of profits (other than any interest (including interest calculated using the Default Interest Rate)), arising from: (i) any representation or warranty made by Blackbird 1, Blackbird 2, Enron or EES in the Operative Documents being incorrect in any material respect when made to the extent such materiality is continuing; (ii) any failure by Blackbird 2 or EES to observe or perform (or cause to be observed or performed) any of the covenants set forth in Section 6.01 or 6.02 (as applicable) for a period of thirty (30) days after the earlier of (A) notice thereof to EES by the Trust or (B) a Responsible Officer of EES otherwise becomes aware of such failure; or (iii) any Actions initiated, threatened, or asserted against any Indemnified Party relating to or arising out of the Project Documents or any transactions contemplated thereby (collectively “Operative Actions”). 

	(b)	LIMITATION.    THE INDEMNITIES UNDER THIS SECTION 8.01 SHALL APPLY WHETHER OR NOT ANY OF THE MATTERS SUBJECT TO THE INDEMNITY ARISE FROM THE SOLE OR CONCURRENT NEGLIGENCE OF AN INDEMNIFIED PARTY; PROVIDED THAT EES SHALL NOT BE LIABLE FOR ANY OF THE MATTERS SUBJECT TO THE FOREGOING INDEMNITY TO THE EXTENT SUCH MATTERS HAVE ARISEN FROM SUCH INDEMNIFIED PARTY’S FRAUD, GROSS NEGLIGENCE, OR WILLFUL MISCONDUCT.    Notwithstanding the provisions of this Section 8.01 to the contrary, EES shall not be required to pay, protect, indemnify, or hold harmless:

		(i)	any Indemnified Party (other than the Trust Institution) for Losses arising from disputes among the Trust, the Lenders or the Certificate Holders that do not arise from the fault of EES, Blackbird 1, Blackbird 2    Enron or their respective Affiliates; or

		(ii)	any Indemnified Party (other than the Trust Institution) for Losses arising from the violation by such Indemnified Party of any Law (including taxation, banking or securities laws) (except to the extent that such violation results from a breach by Blackbird 1, Blackbird 2, EES or Enron or their respective Affiliates of any representation or warranty or covenant set forth in any Operative Document). 

		.

	(a)	Defense of Operative Actions.    In case any Operative Action shall be brought against any Indemnified Party in respect of which indemnity may be sought against EES, such Indemnified Party shall promptly notify EES in writing of such Operative Action, but failure to give such prompt notice shall not relieve EES from any liability hereunder.    EES (or any guarantor of EES’s obligations), at its own expense, may elect to assume the defense of any Operative Action brought against an Indemnified Party, including the employment of counsel reasonably satisfactory to such Indemnified Party.    Any Indemnified Party shall have the right to employ separate counsel at its expense (for the avoidance of doubt, in no circumstances shall such expense be treated as “Losses” for the purpose of Section 8.01) in any Operative Action and to consult with EES regarding the defense thereof; provided that, except as otherwise provided below, EES shall at all times control such defense of such Operative Action.    If EES shall have failed to employ counsel reasonably satisfactory to such Indemnified Party, the fees and expenses of counsel to each Indemnified Party shall be paid by EES.    If EES shall elect in writing not to assume the defense or shall fail to prosecute diligently such defense thereof, an Indemnified Party may, after written notice to EES and EES’s failure to remedy promptly the same, assume the defense thereof, including the employment of counsel, in which case EES shall pay all of the Losses of such Indemnified Party incurred in respect of such defense.    If any Indemnified Party shall have been advised by counsel chosen by it that there may be one or more legal defenses available to such Indemnified Party that are different from or additional to those available to EES in an Operative Action, the Indemnified Party may assume the defense of such Operative Action, and EES shall reimburse such Indemnified Party for the reasonable fees and expenses of any counsel retained by the Indemnified Party.    EES shall not be liable for any settlement of any Operative Action without its consent.    No settlement of any Operative Action may be made by EES without the Indemnified Party’s consent; provided that such consent shall not be necessary if the settlement results in an unconditional release of the Indemnified Party without the admission by the Indemnified Party of guilt, complicity, or culpability.

	(b)	Reimbursement.    Upon demand for payment by any Indemnified Party of any Losses incurred by it for which indemnification is sought, along with a brief description of the nature and extent of the Losses as well as the circumstances under which indemnification is sought, EES shall pay when due and payable the full amount of such Losses to the appropriate party; provided that such payment shall not be required during the period EES has assumed the defense of the Operative Actions giving rise to such Losses and is diligently prosecuting the same and EES has taken all action as may be reasonably necessary to prevent (i) the collection of such Losses from the Indemnified Party; (ii) the sale, forfeiture, or loss of the Trust Property or any part thereof during such defense of such Operative Action; and (iii) the imposition of any civil or criminal liability for failure to pay such Losses when due and payable.

		.    The obligations of EES under Section 8.01 shall survive the Final Retirement Date with respect to all matters described in Section 8.01 that occur or arise prior to a Transfer or arise out of or result from facts, events, claims, liabilities, or conditions occurring, arising, or existing on or before the Final Retirement Date.






		.    All schedules attached to this Sale and Auction Agreement are incorporated herein by this reference.

		.

	(a)	Financing Treatment.    This Sale and Auction Agreement and the transactions contemplated hereby and by the other Project Documents have been structured with the intention that such transactions shall be treated as a financing transaction for purposes of federal, state, and local income and franchise taxes and any other tax imposed on or measured by income, and that    the Notes and the Certificates shall be treated as indebtedness of Blackbird 2 or EES for such purposes.

	(b)	Reporting.    Each of Blackbird 2 and EES agrees that neither it nor any of its Affiliates (whether or not consolidated or combined returns are filed for any such Affiliate for federal, state, or local tax purposes) shall at any time take any action, directly or indirectly, or file any return or other document inconsistent with the intended tax treatment set forth in Section 9.02(a), and each of Blackbird 2 and EES agrees that it and any such Affiliates shall file such returns, maintain such records, take such action, and execute such documents (as reasonably requested by the Trust from time to time) as may be appropriate to facilitate the realization of such intended tax treatment.    The Trust agrees that neither it nor any Affiliate (whether or not consolidated or combined returns are filed for such Affiliate and the Trust as the case may be, for federal, state, or local tax purposes) shall at any time take any action, directly or indirectly, or file any return or other document claiming, or asserting that it is entitled to, the tax benefits, deductions, or credits that, pursuant to the intended tax treatment set forth in Section 9.02(a), would otherwise be claimed or claimable by Blackbird 2 or EES and that it and any such Affiliates shall file such returns, maintain such records, take such actions, and execute such documents (as reasonably requested by Blackbird 2 or EES from time to time) as may be appropriate to facilitate the realization of, and as shall be consistent with, such intended tax treatment, and if any such filing, maintenance, action, or execution requested by Blackbird 2 or EES would result in any additional tax liability payable by it or any Affiliate, or could reasonably be expected to result in liability payable by it or any affiliate, unrelated to the intended tax treatment set forth herein, then EES shall provide an indemnity against such unrelated tax liability satisfactory to the Trust as the case may be, in their reasonable discretion.

	(c)	No Representation.    Blackbird 2 and EES acknowledge that neither any Lender, Certificate Holder, the Trust, nor any Affiliate of any thereof is, or shall in the future be, responsible for tax and accounting advice with respect to the transactions under the Project Documents, and EES and Blackbird 2 have had or shall have the benefit of the advice of its own independent tax and accounting advisors with respect to such matters.

		.    Blackbird 2 and EES shall, at EES’s expense, execute and deliver such further instruments and do such further acts as may be necessary or proper to carry out more effectively the purposes of the Project Documents and the transactions contemplated thereby.

		.    Except as otherwise expressly provided in this Sale and Auction Agreement, all accounting terms used in this Sale and Auction Agreement shall be interpreted, all determinations with respect to accounting matters thereunder shall be made, and all financial statements and certificates and reports as to financial matters required to be furnished hereunder shall be prepared, in accordance with GAAP.

		.    Except as otherwise expressly provided in this Sale and Auction Agreement, the obligations of Blackbird 2 and EES hereunder shall terminate on the Final Retirement Date.    However, the obligations of the parties under Sections 8.01, 8.02 and 9.02 of this Sale and Auction Agreement shall survive the Final Retirement Date.

		. Except as otherwise expressly provided in this Sale and Auction Agreement, all notices, consents, directions, approvals, instructions, requests, and other communications given to any party under this Sale and Auction Agreement shall be in writing to such party at the address set forth in Schedule I hereto or at such other address as such party shall designate by written notice to each of the other parties hereto and may be delivered personally (including delivery by private courier services) or by telecopy, to the party entitled thereto and shall be deemed to be duly given or made on the day delivered by hand unless such day is not a Business Day, in which case such delivery shall be deemed to be made as of the next succeeding Business Day or in the case of telecopy, when sent, so long as it was received during normal business hours of the receiving party on a Business Day and otherwise such delivery shall be deemed to be made as of the next succeeding Business Day.

		.    Each provision of this Sale and Auction Agreement shall be separate and independent, and the breach of such provision by one party shall not relieve the other parties from their obligations to perform each and every covenant to be performed by such other parties under this Sale and Auction Agreement.    If any provision of this Sale and Auction Agreement or the application thereof to any Person or circumstance shall be invalid or unenforceable, then the remaining provisions or the application of such provision to Persons or circumstances other than those as to which it is invalid or enforceable, shall continue to be valid and enforceable to the extent permitted by Law.    The provisions of this Section 9.07 shall not be construed to limit the rights of the Trustee to exercise remedies provided in this Sale and Auction Agreement.

		    No amendment or waiver of any provision of this Sale and Auction Agreement, nor consent to any departure by Blackbird 2 or EES therefrom, shall in any event be effective unless the same shall be in writing and signed by Blackbird 2, EES, the Agent and the Trustee, and then such amendment, waiver, or consent shall be effective only in the specific instance and for the specific purpose for which given, provided that Blackbird 2, EES and the Trustee may at any time enter into supplements to this Sale and Auction Agreement to cure any ambiguity or to cure, correct or supplement any defective or inconsistent provision of this Sale and Auction Agreement.

		.    The table of contents and headings of the Articles, Sections, and subsections are for convenience only and shall not affect the meaning of this Sale and Auction Agreement.

		.    The parties may sign this Sale and Auction Agreement in any number of counterparts and on separate counterparts, each of which shall be an original but all of which together shall constitute one and the same instrument.

		.    TIME IS OF THE ESSENCE IN THIS SALE AND AUCTION AGREEMENT, AND THE TERMS THEREIN SHALL BE SO CONSTRUED.

		.    Except for the Trust Institution’s own gross negligence and willful misconduct and as otherwise expressly provided in this Sale and Auction Agreement, it is expressly understood and agreed by the parties to this Sale and Auction Agreement that (a) this Sale and Auction Agreement is executed and delivered by the Trust Institution, not in its individual capacity but solely as Trustee under the Trust Agreement, in the exercise of the powers and authority conferred and vested in it as the Trustee; (b) each of the undertakings and agreements therein made on the part of the Trustee is made and intended not as a personal representation, undertaking, and agreement by the Trust Institution but is made and intended for the purpose for binding only the Trust Estate (as defined in the Trust Agreement); (c) nothing contained in this Sale and Auction Agreement shall be construed as creating any liability on the Trust Institution, individually or personally, to perform any obligation of the Trustee either expressed or implied contained in this Sale and Auction Agreement, all such liability, if any, being expressly waived by the parties to this Sale and Auction Agreement and by any Person lawfully claiming by, through or under the parties to this Sale and Auction Agreement; and (d) under no circumstances shall the Trust Institution be personally liable for the payment of any indebtedness or expenses of the Trustee or be liable for the breach or failure of any obligation, representation, warranty, or covenant made or undertaken by the Trustee under this Sale and Auction Agreement.

		.    No presumption shall apply in favor of any party to this Sale and Auction Agreement in the interpretation of this Sale and Auction Agreement or in the resolution of any ambiguity of any provision thereof.

		.    Unless the context of this Sale and Auction Agreement clearly requires otherwise, (a) pronouns, wherever used in this Sale and Auction Agreement and of whatever gender, shall include natural persons, corporations, and associations of every kind and character; (b) the gender of all words used in this Sale and Auction Agreement shall include the masculine, feminine, and neuter; (c) the words “includes” or “including” shall mean “including without limitation”; (d) the words “hereof”, “herein”, “hereunder” and similar terms in Sale and Auction Agreement shall refer to this Sale and Auction Agreement as a whole and not any particular section or article in which such words appear; and (e) the word “or” shall have the inclusive meaning represented by the phrase “and/or”.    Unless the context of this Sale and Auction Agreement clearly requires otherwise, all references to (i) Sections, Articles, Schedules, Exhibits, or Appendices in this Sale and Auction Agreement refer to sections or articles of, or schedules, exhibits, or appendices attached to, this Sale and Auction Agreement, (ii) any Person as a party to a document or instrument shall include such Person’s successors and assigns to such status to the extent permitted by this Sale and Auction Agreement, and (iii) any document or instrument shall mean such document or instrument and all exhibits thereto, as the same may be amended, supplemented, modified, or replaced from time to time as permitted by this Sale and Auction Agreement.    Unless otherwise specified, all references to a specific time of day in this Sale and Auction Agreement shall be based upon Eastern Standard Time or Eastern Daylight Savings Time, as applicable on the date in question.    

		.    The Operative Documents represent all of the agreements and understandings relating to the transactions contemplated by such documents as among the Trustee, on the one hand, and Blackbird 1, Blackbird 2, EES, Enron and their Affiliates, on the other hand, and the parties to this Sale and Auction Agreement acknowledge and agree that all prior written and oral agreements or understandings relating to the transactions contemplated by this Sale and Auction Agreement between or among such Persons are hereby superseded in their entirety.

		.    Notwithstanding anything in this Sale and Auction Agreement to the contrary, in no event shall Blackbird 2 or EES (or any of their respective Affiliates) be liable to any Indemnified Party, either individually or jointly and irrespective of whether alleged to be by way of indemnity or as a result of breach of contract, breach of warranty, tort (including negligence), strict liability, or any other legal theory, for, and each Indemnified Party hereby waives any right to, damages that constitute incidental, exemplary, punitive, special, indirect, or consequential damages of any nature whatsoever, including, but not limited to, cost of capital, loss of profits and anticipated revenues, loss of goodwill, or any other special or incidental damages (other than any interest (including interest calculated using the Default Rate)).

		.

		(a)	Any and all claims, counterclaims, demands, cause of action, disputes, controversies, and other matters in question arising out of or relating to this Sale and Auction Agreement involving the parties and/or their respective representatives (all of which are referred to herein as “Claims”), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act as such Act is modified by this Sale and Auction Agreement to arbitrate.    Although the parties intend that the arbitrators shall refer to Commercial Arbitration Rules of the American Arbitration Association for guidance, except as otherwise provided by this Sale and Auction Agreement, the arbitration shall not be conducted by the American Arbitration Association but instead shall be self-administered by the parties until the arbitrators are selected and then it shall be self-administered by the arbitrators.

		(b)	The arbitration proceedings shall be conducted in New York, New York.

		(c)	The arbitration may be initiated by either party by providing to the other a written notice of arbitration specifying its Claims.

		(d)	Within thirty (30) days of the notice of initiation of the arbitration procedure, each party shall select one arbitrator.    The two arbitrators shall select a third arbitrator, failing agreement on which within ninety (90) days of the original notice, the parties (or either of them) shall apply to the American Arbitration Association which shall appoint the third arbitrator.    Upon selection of the third arbitrator, each of the three (3) arbitrators shall agree in writing (i) to abide faithfully by the terms of this Sale and Auction Agreement to arbitrate and (ii) to refrain from future ex parte contact with the parties or their counsel concerning the subject matter of the arbitration.    The three arbitrators shall make all of their decisions by majority vote.    If one of the party-appointed arbitrators refuses to participate in the proceedings or refuses to vote, the decision of the other two arbitrators shall be binding.    If an arbitrator dies or becomes physically incapacitated and is unable to fulfill his or her duties as an arbitrator, the arbitration proceedings shall continue with a substitute arbitrator selected as follows: if the incapacitated arbitrator is a party-appointed arbitrator, such party shall promptly select a new arbitrator, and if the incapacitated arbitrator is the neutral arbitrator, the two party-appointed arbitrators shall select a substitute neutral arbitrator, failing agreement on which the parties (or either of them) shall apply to the American Arbitration Association, which shall appoint the substitute neutral arbitrator.

		(e)	The Federal Arbitration Act, as modified by this Section 16, shall govern procedural aspects of the arbitration; to the extent the Federal Arbitration Act as modified by this Section 16 does not address a procedural issue, the arbitrators shall refer for guidance to the Commercial Arbitration Rules then in effect with the American Arbitration Association.    In deciding the substance of the parties’ Claims, the arbitrators shall refer to the substantive laws of the State of New York.    

		(f)	The final hearing shall be conducted within one hundred twenty (120) days of the selection of the third arbitrator.    The final hearing shall not exceed ten working days, with each party to be granted one-half of the allocated time to present its case to the arbitrators.    There shall be no transcript of the hearing before the arbitrators.    The arbitrators shall render their ultimate decision within twenty (20) days of the completion of the final hearing completely resolving all of the disputes between the pasties that are the subject of the arbitration proceeding.    The arbitrators’ ultimate decision after the final hearing shall be in writing, but shall be as brief as possible.

		(g)	The arbitrators’ award shall be final and entitled to all of the protections and benefits of a final judgment, e.g., res judicata (claim preclusion) and collateral estoppel (issue preclusion), as to all Claims, including compulsory counterclaims, that were or could have been presented to the arbitrators.    The arbitrators’ award shall not be reviewable by or appealable to any court except to the extent permitted by the Federal Arbitration Act.

		(h)	It is the intent of the parties that the arbitration proceeding shall be conducted expeditiously, without initial recourse to the courts and without interlocutory appeals of the arbitrators’ decisions to the courts.    However, if a party refuses to honor its obligations under this Sale and Auction Agreement to arbitrate, the other party may obtain appropriate relief compelling arbitration in any court having jurisdiction over the parties.    The parties may apply to any court for orders requiring witnesses to obey subpoenas issued by the arbitrators.    Moreover, any and all of the arbitrators’ orders and decisions may be enforced if necessary by any court.    The arbitrators’ award may be confirmed in, and judgment upon the award entered by, any federal or state court having jurisdiction over the parties.

		(i)	The parties’ obligations under this Section 9.17 shall survive after the Final Retirement Date.

		.    This Sale and    Auction Agreement shall be governed by and interpreted in accordance with the laws of the State of New York.

		.    Except as otherwise expressly provided herein, the parties hereto and their permitted successors and assigns, but no others, shall be bound by this Sale and Auction Agreement and entitled to the benefit hereof.

[Signature Pages Begin on Next Page]
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	IN WITNESS WHEREOF, the parties have caused this Sale and Auction Agreement to be duly executed as of the date first set forth above.


						BLACKBIRD 2, L.L.C.,

						By:	Enron Energy Services Operations, Inc.,
							its sole member


						By: 
						Name: 
						Title: 


						ENRON ENERGY SERVICES 
						    OPERATIONS, INC.


						By:	
						Name:	
						Title:	


						Wilmington Trust Company, not in its individual capacity, but solely as Trustee of the Blackbird 1 Interest Owner Trust


						By: 
						Name: 
						Title: 
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SCHEDULE I
to
Sale and Auction Agreement

	COMMUNICATIONS TO PARTIES


	This Schedule I shows the names and addresses of the parties to this Sale and    Auction Agreement. 

BLACKBIRD 2, L.L.C.:

1)	Address for all notices:

	BLACKBIRD 2, L.L.C.
	c/o Enron Energy Services Operations, Inc.
	Legal Department
	1400 Smith Street
	Houston, Texas    77002
	Attention: General Counsel
	Tel:    713 646 7937
	Facsimile:    713 345 5538

(2)	All payments of amounts owed to BLACKBIRD 2, L.L.C. under the Project Documents shall be made by wire transfer of immediately available funds to Citibank N.A. - New York, ABA #021-000-089 for credit to BLACKBIRD 2, L.L.C., Account No. [            ], with a reference to “Blackbird 1 Interest Owner Trust” and sufficient information to identify the source and application of such funds.

Enron Energy Services Operations, Inc.

(1)	Address for all notices:

	Enron Energy Services Operations, Inc.
	Legal Department
	1400 Smith Street
	Houston, Texas    77002
	Attention: General Counsel
	Tel: 713 646 7937
	Facsimile: 713 345 5538

Trust:

Address for all notices:

Blackbird 1 Interest Owner Trust
Wilmington Trust Company
Rodney Square North
1100 North Market Street
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SCHEDULE II
to
Sale and Auction Agreement

	FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT
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Schedule II-2

Schedule II-2
	THIS ASSIGNMENT AND ASSUMPTION AGREEMENT dated as of ________________ (this “Agreement”) is executed by and between the Blackbird 1 Interest Owner Trust (the “Trust”), whose principal place of business is at Rodney Square North, 1100 North Market Street, Wilmington, DE 19890 and [___________] (the “Winning Bidder”).

R E C I T A L S

	A.	The Trust purchased the Blackbird 1 Interest from Blackbird 2 pursuant to that certain Sale and Auction Agreement dated as of December __, 1999 (the “Sale and Auction Agreement”) between the Trust, Blackbird 2 and Enron Energy Services Operations, Inc. (“EES”).

	B.	Pursuant to Section 4.01 of the Sale and Auction Agreement, the Winning Bidder is purchasing the Blackbird 1 Interest from the Trust in consideration of the Auction Transfer Price of $___________.

A G R E E M E N T S

	For good and valuable consideration the receipt and sufficiency of which are hereby acknowledged, the Trust and the Winning Bidder hereby agree as follows:

ARTICLE I

DEFINITIONS

	Section 1.01	Definitions.    The capitalized terms referenced in this Assignment and Assumption Agreement (and not otherwise defined herein) shall have the meanings ascribed to such terms set forth in the Sale and Auction Agreement.

	Section 1.02	Governing Provisions.    The provisions set forth in Article IX of the Sale and Auction Agreement shall apply to and govern this Assignment and Assumption Agreement, mutatis mutandis, for all purposes.

ARTICLE II

ASSIGNMENT OF THE CLASS B MEMBER INTEREST

	Section 2.01	Conveyance.    The Trust does hereby assign, set-over, transfer, and otherwise convey the Blackbird 1 Interest to the Winning Bidder with a special warranty of title.
	Section 2.02	Intention of Parties.    It is the intention of the parties that the conveyance of the Blackbird 1 Interest from the Trust to the Winning Bidder pursuant to the provisions hereof be treated as an assignment for all purposes.    The parties hereto agree to take no action inconsistent with such assignment treatment.

ARTICLE III

MISCELLANEOUS

	Section 3.01	Further Assurances.    The Trust and the Winning Bidder will promptly, upon reasonable request and at the sole expense of the requesting party, execute and deliver all such other documents and take such other actions as may be reasonably necessary to effectuate the intent and provisions of this Sale and Auction Agreement.

	Section 3.02	Successors and Assigns.    This Assignment and Assumption Agreement shall be binding on the Winning Bidder and the Trust and their respective successors and assigns.

	Section 3.03	Governing Law.    This Assignment and Assumption SHALL BE GOVERNED BY AND INTERPRETED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, [WITHOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES].

BLACKBIRD 1 INTEREST OWNER TRUST


						By:	Wilmington Trust Company, not in its individual capacity, but solely as Owner Trustee


						By: 
							Name: 
							Title: 


[Winning Bidder]


						By: 
						Name: 
						Title: September 28,2025September 28, 2025
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