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[bookmark: zZ_TOCButton][bookmark: ZSTART][bookmark: zZ_Start]Plaintiffs Reliant Energy Services Inc. (“Reliant”) and the California Power Exchange Corporation (the “PX”) bring this Complaint for Inverse Condemnation against Gray Davis, Governor of the State of California (the “Governor”), and the State of California (the “State”) for declaratory relief and damages in inverse condemnation, and alleges:
THE PARTIES
1. Reliant is a Delaware corporation that does business in California.  Reliant is a engaged in the trading of wholesale electricity, including electricity generated at plants owned by Reliant’s parent corporation, Reliant Energy, Inc.  Reliant sells electricity to wholesale purchasers, through markets maintained by the California Independent System Operator (“ISO”) and, until recently, by the PX.  The two largest purchasers of wholesale electricity in the PX and ISO markets are Pacific Gas & Electric Co. (“PG&E”) and Southern California Edison Co. (“SCE”), the state’s largest investor-owned utilities.
2. Plaintiff PX is a California public benefit corporation with its principal place of business in Pasadena, California.
3. Defendant Gray Davis is the Governor of the State of California.
4. Defendant the State of California is the entity charged under the Emergency Services Act, Cal. Gov. Code § 8572, with providing compensation for takings of property under the Act.
FACTS COMMON TO ALL CLAIMS FOR RELIEF
BACKGROUND
5. The PX is a non-profit, public benefit corporation organized under California law.  It was established in 1998 pursuant to AB 1890, the legislation that restructured the California energy market.  The PX operates under and is governed by the California Power Exchange Corporation FERC Electric Service Tariff No. 2 (“Tariff”).  The Tariff may not be altered or amended without FERC approval.  Pursuant to the Tariff, all market participants, including Reliant, PG&E, and SCE, were required to enter into written Participation Agreements.  Under the Participation Agreements, market participants agree to be bound by the terms and conditions of and perform the obligations imposed by the Tariff, including those relating to settlement, billing, security requirements, and payment.  Pursuant to the Tariff, the PX promulgated day-to-day operating procedures and standards (the “PX Operating Manual”) governing all transactions in the PX markets.
6. From 1998 until January 31, 2001, the PX facilitated wholesale purchases and sales of electricity.  Sellers in the PX markets include Reliant and other generators of electricity, their agents, and other entities that have purchased electricity from generators for resale.  The California Public Utilities Commission required SCE and PG&E to purchase all of their supply, and sell all of their generation, through the PX.  The PX matches these bids with the demands for electricity by purchasers such as SCE and PG&E.  The PX invoices and credits PX Participants for purchases and sales effected through the PX markets.  Energy purchased through the PX is delivered by Reliant and others to the California Independent System Operator (“ISO”), which transmits it to PX buyers, including SCE and PG&E.
7.	Pursuant to the Tariff, the PX does not bear ultimate liability for the purchase and sale of electricity.  Rather, through several provisions of the Tariff and Participation Agreements, including cost allocation and indemnity provisions, liability for market transactions is borne directly by the market participants. 
8.	The PX ran wholesale electricity markets, the Core market and the California Power Exchange Trading Services (“CTS”) market.  The Core market was comprised of Day-Ahead and Day-Of/Hour-Ahead trading.  Participants in the CTS market entered into forward transactions – that is, contracts to purchase and supply power in the future.  These contracts are often referred to as Block Forward Market (“BFM”) contracts.  
9.	In the CTS market, a purchaser, such as PG&E or SCE, contracts for the future delivery of electric power at a specified time and price.  The value of a particular BFM contract can, and typically does, change over time, as the prevailing spot market price changes.  That is, if the spot market price for electricity increases, the BFM contract will be seen as a better bargain, and will thus increase in value, because it locks in a lower future price for electricity.  PG&E and SCE purchased BFM contracts for wholesale electricity in the CTS (“the BFM Contracts”).  
10.	Under the Tariff and the CTS Block Forward Market Trading Rules, in the event that a market participant does not pay on an ongoing basis for power purchased through the PX or otherwise fails to meet certain obligations under the Tariff or Trading Rules, the participant is in default.  A default in one PX market by a PX participant is considered to be a default in all PX markets.  The PX Tariff and the CTS Block Forward Market Trading Rules provide for several procedures and remedies in such circumstances.  Remedies available against the defaulting party include offsetting the defaulting participant’s debts by credits owed to it by the PX, liquidating the participant’s collateral, or other measures.  Once the PX has applied all available funds against the participant’s default, the Tariff obligates all other market participants, including Reliant, to pay a proportional share of the default amount pursuant to a methodology established in the Tariff.  Through these procedures and remedies, the PX avoids financial liability, and all financial risks are borne by market participants.  In recent FERC proceedings, the PX has described its role as follows:  “CalPX provides only exchange services.  It does not buy or sell power. . . . CalPX is ‘cash neutral.’  The money that comes into the exchange is the money that goes out of the exchange.”  
SCE AND PG&E DEFAULTS TO THE PX
11.	On or about January 18, 2001, SCE defaulted on a payment of approximately $215 million due to the PX for the electricity provided to SCE through the PX markets.  When SCE defaulted on its obligation to the PX, the PX allocated that obligation, through a mechanism known as a “chargeback,” among the market participants, including PG&E, Reliant, and others.  Reliant was invoiced, and paid, an amount to be proved at trial, but in excess of $10 million, as its share of the shortfall caused by SCE’s default.
12.	On February 1, 2001, PG&E failed to make its net payment of $611 million due to the PX for power purchased on its behalf by ISO for November 2000 real-time energy purchases.  As a result of this default, the PX entered on its books and records a chargeback against Reliant of over $28 million, payable by PG&E.  
13.	Under the PX Operating Manual and the CTS Block Forward Market Trading Rules, when a shortfall is allocated to one PX market participant as a result of a default by another market participant, the amount allocated constitutes an amount due and owing by the defaulting market participant to the non-defaulting market participant.  Thus, the amounts allocated to Reliant as its share of the shortfall caused by SCE’s and PG&E’s defaults are due and owing to Reliant from SCE and PG&E.  Neither SCE nor PG&E has cured its default; indeed, each has defaulted on subsequent amounts due to Reliant and other market participants through the PX and elsewhere.  The PX is entitled to collect administrative fees which remain unpaid because of SCE and PG&E’s defaults.
14.	Because of  SCE’s and PG&E’s defaults, the PX began efforts pursuant to its Tariff and the CTS Block Forward Market Trading Rules to liquidate the PG&E and SCE BFM Contracts and distribute the liquidation value to the non-defaulting PX participants, including Reliant.  The proceeds from such liquidation were to be allocated among the non-defaulting PX market participants to compensate them for their losses resulting from SCE’s and PG&E’s defaults.  
15.	On January 19, 2001, SCE filed a lawsuit in the California Superior Court in Los Angeles, Southern California Edison v. California Power Exchange Corporation, No. BC 243 658, seeking to enjoin the PX from liquidating the SCE BFM Contracts.  The office of the Attorney General of the State of California intervened in the matter as a plaintiff.  On January 24, 2001, the Court enjoined the PX from liquidating the contracts pending a further hearing on February 2.  The Court indicated that if the Governor had not taken some action on the BFM contracts before February 2, 2001, the injunction would be dissolved.  At the hearing on February 2, the Court held that SCE was unlikely to prevail on the merits of its claim that the PX was not entitled to liquidate the BFM Contracts, and ordered the injunction dissolved at 4:00 p.m. on February 2.
16.	On January 23, PG&E filed a lawsuit in the California Superior Court in San Francisco, Pacific Gas & Electric v. California Power Exchange Corp., No. 318308, seeking to enjoin the PX from liquidating the PG&E BFM Contracts.  The office of the Attorney General of the State of California intervened in the matter as a plaintiff.  The court entered a temporary restraining order on January 25, 2001, that enjoined the PX from liquidating the contracts pending a preliminary injunction hearing on February 5.  
17.	On February 2, 2001, the PX began preparations for the immediate liquidation of the BFM Contracts, including accepting bids for their sale.  Bids for the BFM Contracts entered into by SCE totaled in excess of $651 million and that bids for the BFM Contracts entered into by PG&E totaled in excess of $347 million.
THE COMMANDEERING OF THE BFM CONTRACTS
18.	On February 2, 2001, immediately before the injunction in Southern California Edison v. California Power Exchange Corporation enjoining liquidation was dissolved, the Governor issued an Executive Order commandeering the SCE BFM Contracts.  The Executive Order read in part:
Pursuant to section 8572 of the California Emergency Services Act, it is ordered that the contracts and trades in the market for sales and purchases of forward contracts and trades for electricity (known as the “Block Forward” market) for the delivery of electricity possessed by Southern California Edison, a corporation organized and existing under the laws of the State of California with its principal place of business in California, and subject to actions, including liquidation, by the California Power Exchange Corporation, a non-profit public benefit corporation organized and existing under the laws of the State of California, is hereby commandeered by the State of California to be held subject to the control and coordination of the State of California.
19.	On February 5, 2001, immediately before the hearing on the preliminary injunction in Pacific Gas & Electric v. California Power Exchange Corp., the Governor issued an Executive Order commandeering the PG&E BFM Contracts.  The Executive Order read in part:
Pursuant to section 8572 of the California Emergency Services Act, it is ordered that the contracts and trades in the market for sales and purchases of forward contracts and trades for electricity (known as the “Block Forward” market) for the delivery of electricity possessed by Pacific Gas & Electric Company, a corporation organized and existing under the laws of the State of California with its principal place of business in California, and subject to actions, including liquidation, by the California Power Exchange Corporation, a non-profit public benefit corporation organized and existing under the laws of the State of California, is hereby commandeered by the State of California to be held subject to the control and coordination of the State of California.
20.	As a result of the Governor’s commandeering of the SCE and PG&E BFM Contracts, the PX has been unable to liquidate them, as it had been poised to do under its authority granted by the FERC-approved PX Tariff and the CTS Block Forward Market trading rules.  Consequently, plaintiffs were not able to benefit from the proceeds from such a liquidation which would have been allocated among the non-defaulting PX market participants, including Reliant, to compensate them for their losses resulting from PG&E’s and SCE’s defaults.  
21.	Under the California Constitution, Art. I, Section 19, and the Emergency Services Act, Cal. Gov. Code § 8572,  the State is required to pay “just compensation” and the “reasonable value” of for the commandeered SCE and PG&E BFM Contracts.  The reasonable value of and just compensation for the BFM contracts at issue here is their liquidation value as of the date the Governor commandeered the BFM Contracts. 
22.	On March 5, 2001, the United States District Court for the Central District of California entered a preliminary injunction in the matter of Enron Power Marketing v. The California Power Exchange Corporation, No. 01-00901 CM (and related cases) which prohibits the PX from issuing further invoices for charge backs, and prohibits the PX from attempting to collect or set off funds to recover chargeback amounts.  Pending a FERC decision on the distribution of funds among PX Market Participants in the matter of Coral Power LLC v. California Power Exchange Corporation, FERC Docket No. EL01 - 36 - 000, all proceeds of payments to the PX for settlement of outstanding transactions in the PX markets are to be paid into an escrow account (the “PX Escrow”).
FIRST CAUSE OF ACTION
(Declaratory Relief against all Defendants)
23.	Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through 22 of this Complaint as though fully set forth herein.
24.	An actual controversy has arisen and now exists between and among plaintiffs, the Governor, and the State concerning their respective rights and duties.  Plaintiffs contend that they and the other non-defaulting PX market participants are owed “just compensation” for the “reasonable value” of the commandeered BFM Contracts sufficient to make them whole for the losses they incurred as a result of SCE’s and PG&E’s defaults and the Governor’s commandeering of the BFM Contracts.  Plaintiffs further contend that the reasonable value of and just compensation for the commandeered Contracts is their liquidation value as of the dates the Governor commandeered the Contracts.  
25.	Plaintiffs are informed and believe that the Governor and the State dispute that the PX and market participants are owed any compensation as a result of the commandeering, and further dispute that the reasonable value of and just compensation for the commandeered BFM Contracts is the liquidation value of the contracts on the dates the Governor commandeered the Contracts.
26.	Plaintiffs desire a judicial determination of all parties’ rights and duties, and a declaration as to plaintiffs’ interest in and entitlement to any compensation due and owing from the State for the “reasonable value” of and “just compensation” for the commandeered BFM contracts, and the amount of such compensation.  Plaintiffs further desire a judicial determination that all compensation owed for the commandeering of the BFM contracts must be deposited into the Escrow Account pending a decision by FERC as to the proper disposition of such funds in the matter of Coral Power LLC v. California Power Exchange Corporation.
27.	A judicial declaration is necessary and appropriate at this time under the circumstances in order that plaintiffs may ascertain their interest in and entitlement to any compensation due and owing from the State for the “reasonable value” of and “just compensation” for the commandeered BFM Contracts.  Plaintiffs have suffered significant monetary loss as a result of SCE’s and PG&E’s defaults and as a result of the Governor’s commandeering of the BFM Contracts.  Such a declaration is necessary so that plaintiffs may determine the extent of their interest in any funds due and owing from the State and consequently their need to seek alternative legal forms of redress for their losses.
SECOND CAUSE OF ACTION
(Inverse Condemnation against the Governor and the State)
28.	Plaintiffs incorporate by reference the allegations contained in paragraphs 1 through 27 of this Complaint as though fully set forth herein.
29.	At all relevant times, plaintiffs had an interest in the SCE and PG&E BFM Contracts by virtue of their rights under the PX Tariff and the CTS Block Forward Market Trading Rules to have the BFM Contracts liquidated for the benefit of non-defaulting PX market participants upon SCE’s and PG&E’s defaults.  Under the PX Operating Manual and the CTS Block Forward Market Trading Rules, the shortfall allocated to market participation as a result of the defaults by SCE and PG&E constitutes an amount due and owing by SCE and PG&E to plaintiffs, and the proceeds of the liquidation by the PX would have been distributed among Reliant and the other non-defaulting PX market participants.
30.	On February 2, 2001, the Governor issued an Executive Order commandeering the SCE BFM Contracts pursuant to section 8572 of the California Emergency Services Act.  On February 5, 2001, the Governor issued an Executive Order commandeering the PG&E BFM Contracts pursuant to section 8572 of the California Emergency Services Act.
31.	As a result of the Governor’s commandeering of the BFM Contracts, the PX has been unable to liquidate them for the benefit of non-defaulting PX market participants, as the PX was in the process of doing under its authority granted by the Tariff and the CTS Block Forward Market Trading Rules.  The Governor’s commandeering of the BFM Contracts deprived Reliant of the benefit of the proceeds of the PX’s intended liquidation, which would have been allocated among the non-defaulting PX market participants, including Reliant to compensate them for their losses resulting from SCE’s and PG&E’s defaults.  Thus, the Governor’s commandeering of the BFM contracts proximately caused plaintiffs to suffer damages in an amount to be proved at trial.
32.	Plaintiffs have received no compensation for the damages they suffered as a result of the Governor’s commandeering of the BFM Contracts.
33.	Plaintiffs have incurred, and will continue to incur, attorneys’ and appraisal fees and other expenses because of this proceeding, in amounts that cannot yet be ascertained.
prayer for relief
WHEREFORE, plaintiffs pray for judgment as follows:
a.	For a declaration that the State must pay compensation for the commandeered BFM contracts in an amount equal to their liquidation value on the dates the Governor commandeered the contracts. 
b.	For a declaration that any compensation due and owing from the State for the “reasonable value” of and “just compensation” for the commandeered BFM contracts must be placed in the PX Escrow Account hed by the U.S. District Court in Enron v. California Power Exchange, so that the monies in such account may be distributed among the PX and the non-defaulting PX market participants in the manner prescribed under the PX tariff as if such compensation were realized by the PX from a PX liquidation of the BFM contracts absent any action by the Governor, or in the manner subsequently prescribed by FERC in the matter of Coral Power LLC v. California Power Exchange;
c.	For damages in an amount to be proved at trial with interest thereon at the legal rate from the dates of the Governor’s commandeering of the BFM contracts to be paid into the PX Escrow Account or to be distributed in the manner subsequently prescribed by FERC in the matter of Coral Power LLC v. California Power Exchange;
d.	For plaintiffs’ costs of suit and attorneys’ and appraisal fees and other expenses according to proof; and
e.	For such other and further relief as the Court deems proper.
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