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Dear Matt

“PACIFIC VIRGO” 

Thanks for your fax today regarding Mitsubishi’s demand for payment and the SGS Analysis Report dated November 1999.

Demand for payment (USD501,294.50 - freight and USD258,555.56 - demurrage)

Bearing in mind the possible commercial/trading sensitivities, I suggest that Eric Tan politely replies to Mitsubishi’s chasers along the lines that the matter is now being dealt with by Enron’s legal team who will revert as soon as possible.

SGS Analysis Report - November 1999

Whereas the pre-loading SGS Certificate of Quality (dated 27 June 2000) clearly identifies the source of the sample taken as “MODEC VENTURE 1” (the FPSO from which the vessel loaded the elang condensate), the SGS Analysis Report (dated November 1999) refers on its face merely to an elang condensate sample taken “Ex Darwin”, there being no mention at all of “MODEC VENTURE 1”.  Ostensibly taken from a different source cargo (and location), the Nov’ 99 sample raises no issues of relevance (I would argue), therefore, I would simply take the position that the report is non-discoverable under English law.  That said, I would be interested to hear an expert chemist’s comments if, in fact, the two samples in question were taken from the same source (and to which nothing whatsoever had been added between Nov’ 99 and Jun’ 00).

Following our discussion this morning, I would make two further points by way of post-script. 

First, while the suggestion was made at an early stage of the case that there may have been a “bug” in the cargo, I have seen no evidence to substantiate this.  Clearly, however, that possibility needs to be investigated and, hopefully, discounted (I suggest by Burgoynes) since, if proven:

	1.	owners could defend the cargo contamination claim on the basis of “inherent vice”;

2.	they could further recover damages (including demurrage at Batangas and freight to Korea) for the unauthorised loading of “dangerous cargo”; and

3.	recourse would then have to be made to Phillips Petroleum as sellers of the condensate for breach of warranty as to “normal export quality at time and place of loading”.

Secondly, it is clear that we will need the cooperation of the owners/operators of “MODEC VENTURE 1”, if we are to maintain Enron’s position against Mitsubishi.  Am I right in assuming the FPSO is a Phillips Petroleum facility?  If so, sending Phillips Petroleum notice of a possible claim would undoubtedly result in their refusing to cooperate towards our gathering vital documents and statements of evidence from the all-important cargo source.  Accordingly, and there being no contractual time limit for giving notice of or for bringing claims under the purchase contract (apart from the usual six year limitation period), I do not recommend sending a notice of potential claim to Phillips Petroleum at this stage.


Best regards





Neale Gregson
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