10.3.2  Takeover Liquidated Damages»	Comment by Donna Teal: Please do not type any text in this area.
.  Purchaser may assess and Seller agrees to pay liquidated damages (the “Takeover Liquidated Damages”) as set forth in Exhibit B-6, Section B.6.3, for each day that the Facility fails to achieve Takeover by the Time for Completion as a result of any or all of the following:
the Unit is unable to be commissioned and/or operated reliably (such inability being within Seller’s sole responsibility as defined herein), but only after the expiration of the Commissioning Period; or
the Unit demonstrating performance below the Specific Performance Levels (such failure being due to the performance of the Unit or Seller’s performance of the Scope of Work),
Assessment of such Takeover Liquidated Damages is subject to the following:
In the event that Purchaser or Owner elects at its at its sole discretion not to place the Unit in Commercial Operation prior to the Acceptance,  Seller’s liability for Take Over Liquidated Damages shall end upon the date that the Unit is placed into Commercial Operation;
Purchaser allows [thirty (30)] forty five (45) from first fired roll of the Unit to complete Unit commissioning check outs, any needed replacement, adjustments or corrections to make the Unit ready for testing (the “Commissioning Period”);  [Note: the 45 days applies to the frame machines- not the LM series]
[Purchaser makes reasonable efforts to provide the necessary time and operating loads for Seller and Purchaser to commission and check out the Unit.  Seller’s time and load requirement shall not be to the exclusion of the needs of other Facility equipment being commissioned.  Purchaser shall coordinate the most advantageous utilization of time and assets whenever conflicting requirements exist and such situations shall not be deemed delay by Purchaser];
Subject to (g) below, Purchaser may not assess Takeover Liquidated Damages prior to the expiry of the Commissioning Period;
[In the event Seller fails to use its best efforts to minimize time to make corrections, adjustments or repairs to the deficiently performing Unit during the Commissioning Period, Purchaser shall have the right to reduce thevoid the Commissioning Period by an equal number of days that Seller has not used reasonable efforts to minimize the necessary to  make such corrections, adjustments or repairs to the deficiently performing Unit to the extent that such Seller delay has delayed Purchaser’s concurrent activities in starting and commissioning the Facilityand assess Takeover Liquidated Damages without regard for the period afforded by the Commissioning Period];
Purchaser provides prompt oral notice of delays affecting commissioning of the Unit or Facility;
Purchaser provides Seller its commissioning schedule no less than forty five (45) days prior to commencement of commissioning on the Unit and provides periodic updates thereto;
For each concurrent day after the later of the expiry of the Commissioning Period and the Time for Completion that the In the event Purchaser is not liablesubject  to similar delay liquidated damages with Owner, then Seller will not be subject to Takeover Liquidated Damages, provided however in the event that Purchaser has incurred acceleration costs to mitigate delays in achieving Take Over after the later of the expiry of the Commissioning Period and the Time for Completion as of a result of an event described in Section 10.3.2 (i) or (ii), Seller shall be liable for such acceleration costs in an amount equal to the lesser of (1) such acceleration costs, and (2) a value equal to  the number of days of delay avoided times the daily Take Over Liquidated Damages rate (such sum shall be deemed to be a Take Over Liquidated Damage) ; and
In the event that Purchaser is subject to similar delay liquidated damages with Owner, then Seller shall pay Takeover Liquidated Damages in accordance with this Section 10.3.2. For each concurrent day after the  expiry of the Commissioning Period but prior to the Time for Completion that the that Purchaser has incurred acceleration costs to mitigate delays in achieving Take Over after the later of the expiry of the Commissioning Period and the Time for Completion as of a result of an event described in Section 10.3.2 (i) or (ii), Seller shall be liable for such acceleration costs in an amount equal to the lesser of (1) such acceleration costs, and (2) a value equal to the number of days of delay avoided times the daily Take Over Liquidated Damages rate (such sum shall be deemed to be a Take Over Liquidated Damage)
In the event that the Purchaser is Owner, subsections (j) and (k) of this Section 10.3.2 shall not be applicable.  However, to the extent that the Purchaser is an entity subject to delay liquidated damages associated with the Facility, subsections (j) and (k) of this Section 10.3.2 shall be applicable.


