
IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION NO.              OF 2001

	
	In the matter of Article 226 of the Constitution of India
And
In the matter of the provisions of the Electricity Regulatory Commissions Act, 1998
And
In the matter of the Arbitration and Conciliation Act, 1996
And
In the matter of the Maharashtra Electricity Regulatory Commission (Conduct of Business) Regulations, 1999, framed by the Maharashtra Electricity Regulatory Commission;
And
In the matter of Case No. 3 of 2001 before the Maharashtra Electricity Regulatory Commission; 
And
In the matter of the Order passed by the Maharashtra Electricity Regulatory Commission on 29th May 2001.



Dabhol Power Company, 			)
a private company, 				)
incorporated under the Companies Act, 1956, 	)
having its office at Enron Centre, Wockhardt 	)
Towers, East Wing, Level 4, Bandra-Kurla 	)
Complex, Bandra (East), Mumbai 400 051.	)	.....		Petitioner

           Versus

(1)	Maharashtra State Electricity Board,	)
a statutory Board constituted under the provision	)
of Section 5 of the Electricity (Supply) Act, 	)
1948, having its registered office at Hong Kong 	)
Bank Building, M.G. Road, Fort, 		)
Mumbai 400 001.				)

(2)	Maharashtra Electricity Regulatory 	)
Commission,					)
a body corporate established under the 		)
provisions of the Electricity Regulatory 		)
Commission Act, 1998 having its office at 	)
Centre 1, 13th Floor, World Trade Centre,	)
Cuffe Parade, Mumbai –400 005.		)	..…	Respondents

To, 
THE HON’BLE CHIEF JUSTICE 
AND OTHER HON’BLE JUDGE OF 
THIS HON'BLE COURT
THE HUMBLE PETITION OF THE PETITIONER ABOVENAMED

MOST RESPECTFULLY SHEWETH


(A)	The Parties
1. The Petitioner is a private company which has registered its office at the address set out above.
2. Respondent No. 1 is a statutory board constituted under the provisions of section 5 of the Electricity (Supply) Act, 1948 and has its registered office at the address set out above. Respondent No. 2 is a body corporate established under the provisions of the Electricity Regulatory Commissions Act, 1998 (hereinafter referred to as “the ERC Act”). Both Respondent No. 1 and Respondent No. 2 are statutory bodies and are within the meaning of “State” under for the purposes of Article 12 of the Constitution of India.
3. By this Writ Petition the Petitioner challenges the invocation of the purported jurisdiction of Respondent No. 2 by Respondent No. 1 in Case No.3 of 2001 filed before Respondent No. 2, on or about 25th May 2001 and an Order made therein by Respondent No. 2 on 29th May 2001 in favour of Respondent No. 1.
(B)	Factual Background to this Writ Petition
4. The relevant facts and matters giving rise to this Writ Petition in brief are as set out in paragraphs 6 to 50 below. At the outset, the Petitioner records that in these proceedings, it does not invite this Hon’ble Court to determine or to adjudicate upon the merits of any of the underlying disputes or differences which have arisen as between itself and Respondent No. 1 arising under, out of or in connection with the PPA (as defined in paragraph 5 below). 
5. This Writ Petition is filed in order to challenge the invocation of the purported jurisdiction of Respondent No. 2 by Respondent No. 1 in order that the disputes and differences which have arisen between the Petitioner and Respondent No. 1 may be determined, in due course, by means of arbitration in accordance with the parties’ arbitration agreement set out in Clause 20.3 of the PPA. Accordingly where, in paragraphs 5 to 49 below, any such dispute or difference is described or referred to, it is described or referred by way of background only.
The PPA and the Parties’ Arbitration Agreement
6. On or about 8th December 1993 the Petitioner and Respondent No. 1 executed entered into a Power Purchase Agreement, which agreement was subsequently amended and supplemented by Amending Agreements entered into on 2nd February 1995, 26th July 1996 and 9th December 1998, respectively (together . “the PPA”). I crave leave to refer to the PPA as necessary at the hearing of the Writ Petition herein.
7. Clause 20 of the PPA (entitled “Governing Law and Dispute Resolution”) sets out an elaborate and detailed mechanism for the resolution of disputes arising out of or in connection with the PPA.
8. The material provisions of Clause 20 are set out below as follows:
20.	GOVERNINGMENT LAW AND DISPUTE RESOLUTION
20.1	Governing Law
This Agreement shall be construed in accordance with and governed by Indian law.
20.2	Dispute Resolution
(a) Save where expressly stated tot eh to the contrary in this Agreement or where this Agreement provides that a dispute shall be referred to the Expert for resolution, any matter or dispute or differences of whatever nature howsoever arising under, out of or in connection with this Agreement (collectively “Disputes”) between the parties shall be referred to the dispute resolution procedures in this and the next following Clause.
(b) Each party shall, if required by the other party to do so, select and appoint one or two high-level representative(s) not concerned with the day-to-day performance of their appointor’s obligations under this Agreement to sit on a panel (the “Panel”). Each party shall notify the other of the name and relevant qualifications of the Panel member(s) it has selected within 30 days of their selection. …
(c) All Disputes (other than disputes concerning the validity of a Preliminary Termination Notice served under Clause 17.4) shall first be submitted to the Panel for resolution. Either party shall give to the other written notice setting out the material particulars of the Dispute and requiring the Panel to meet within 15 working days of the date of receipt of such notice by the relevant party. The Panel will attempt in good faith and using its best endeavours at all times to resolve the Dispute and produce written terms of settlement.
(d) If the Dispute is not resolved as evidenced by the signing of the writing terms of settlement described in paragraph (c) above by an authorised representative of each party within 30 working days, or such longer period as may be mutually agreed by the parties, after the date of receipt of the notice described in paragraph (c) above by the relevant party, or if the Panel is not required or fails or refuses to so meet as required by the notice described in paragraph (c) above, then the provisions of Clause 20.3 shall apply.
20.3	Arbitration
Where any dispute Dispute is not resolved as provided for in Clause 20.2 then the following provisions shall apply:
1. Such arbitration shall be in accordance with the provisions of the UNCITRAL Arbitration Rules (the “Arbitration Rules”) as at present in force and shall be conducted by three arbitrators to be appointed according to the Arbitration Rules.
(f) The arbitration proceedings shall be held in London, England.
(g) The third arbitrator appointed pursuant to this paragraph shall not be a national of India or of the United States.
(h) The language of any arbitration proceedings shall be English.
(i) Notwithstanding any other provision of this Agreement, the law governing this arbitration agreement shall be the law of the place where the arbitration proceedings are held.
(j) Any award given pursuant to arbitration in London, England, under paragraph (b) above shall be governed by the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958.”
9. Accordingly, the expressly chosen proper law of the main contract embodied in the PPA is Indian law (Clause 20.1), whilst the expressly chosen proper law of the parties’ arbitration agreement set out in Clause 20.3 is English law (since London is the designated seat of any reference to arbitration thereunder) (Clause 20.3(e) read in conjunction with Clause 20.3(b)). In consequence of the parties’ agreement that the seat of any reference to arbitration be London, English law is the procedural law and the curial law of any reference to arbitration commenced in pursuance of the parties’ arbitration agreement set out in Clause 20.3.
Construction of the Power Station
10. In accordance with the provisions of the PPA, a Baseload combined-cycle Power Station, located at Dabhol in the State of Maharashtra, was to be constructed, tested, commissioned and brought into operation by the Petitioner established in two phases, popularly known as Phase I and Phase II. Phase I has a generating capacity of 740 MW. Phase II, when completed, will increase the generating capacity of the Power Station by an additional 1444 MW. The construction, testing and commissioning of Phase I of the Power Station is complete. and Phase I of the said Power Station achieved Entry into Commercial Service on 13th May 1999.  Consequently, Respondent No. 1 has been receiving power from the Power Station for somewhat over two years.
Financing Arrangement for the Construction of the Power Station
11. In order to finance the construction of Phase I and Phase II of the Power Station, the Petitioner has borrowed very substantial sums of money from a larger number of foreign commercial banks, Indian financial institutions and governmental export credit agencies (together “the Lenders”). In aggregate the Petitioner has borrowed some U.S.$ and Rs.  of which some U.S.$ and Rs.  is presently outstanding. As a pre-condition to the closure of the financing arrangements under the relevant credit agreements, the Lenders took security over the PPA by way of assignment, and did so with the written consent and concurrence of Respondent No. 1.
Legal Opinions delivered to the Lenders
12.	As a pre-condition also to the closure of the financing arrangements for the purposes of both Phase I and Phase II, the Lenders required Messrs Little & Co., the solicitors to Respondent No. 1, to deliver a legal opinion addressed to them certifying (inter alia) the validity and effectiveness of the parties’ arbitration agreement set out in Clause 20.3 of the PPA. As instructed by Respondent No. 1, Messrs. Little & Co. have delivered no less than three such legal opinions addressed to the Lenders dated 1st March 1995, 9th December 1996 and 6th May 1999, respectively.
12. Messrs. Little & Co.’s most recent legal opinion, dated 6th May 1999, was delivered to the Lenders in order to satisfy a pre-condition to the closure of the financing arrangements for Phase II. That legal opinion was delivered some months after the enactment of the ERC Act. Messrs Little & Co, as instructed by Respondent No. 1, delivered a legal opinion addressed to the Lenders to the effect that:
“2.4	The submission to arbitration by MSEB in Clause 20.3 of the Power Purchase Agreement … is binding and enforceable against MSEB.”
A copy of Messrs Little & Co’s legal opinion dated 6th May 1999 is annexed hereto and marked Exhibit “A”.
The Escrow Arrangements
13. On 19th September 1998, as part of the financing arrangements for Phase II the Petitioner, Respondent No. 1 and Canara Bank entered into a tripartite Escrow Agreement (“the Escrow Agreement”). Pursuant to the provisions of the Escrow Agreement, Respondent No. 1 agreed (inter alia) to establish, for the benefit of the Petitioner, Collection Accounts at six Collection Banks, as well as an Escrow Account at Canara Bank. The mechanical arrangements envisaged in terms of the Escrow Agreement was involved the revenues derived from the sale of electricity by Respondent No. 1 in certain geographical areas being collected together and then credited to a segregated Escrow Account maintained with Canera Bank, as the Escrow Bank .  
14. The commercial purpose and object of the Escrow Agreement was to provide security to the Petitioner and to the Lenders for the performance by Respondent No. 1 of its payment obligations under the PPA in relation to Phase II. In substance, security was to be provided by means of the transfer of part of Respondent No. 1’s revenues from the sale of electricity into a segregated account (the Escrow Account) maintained by an independent custodian, namely, Canara Bank, as the Escrow Bank, to be held and distributed by Canara Bank, as the Escrow Bank, in accordance with the provisions of the Escrow Agreement.
15. The Escrow Agreement was amended and restated by an Amended and Restated Escrow Agreement dated 27th March 1999, the . The purpose and object of which was to extend the scope of the escrow arrangements to secure the payment and performance of the obligations of Respondent No. 1 to the Petitioner in respect of both Phase I as well as Phase II. 
16. In accordance with the provisions of the Escrow Agreement (as so amended and re-stated), between 28th February 1999 and 3rd April 1999, Respondent No. 1 entered into Collection Agreements with six Collection Banks for the purpose of the establishment and management of the necessary Collection Accounts into which, in the first instance, Respondent No. 1’s revenues from the sale of electricity in certain geographical areas were to pass.
17. On or about  1999, by a series of Assignment Agreements, Respondent No. 1 assigned to the Petitioner its right to give instructions under the Collection Agreements to the Collection Banks. The Petitioner craves leave to refer to and rely on the Assignment Agreements when produced. The Petitioner further says that the Lenders to enjoy the right, in certain events, to the amounts deposited in the Escrow Accounts for so long as any amount is owed by the Petitioner to them under the Financing Agreements.
18. In or about May 1999, the arrangements provided for by the Escrow Agreement (as so amended and re-stated) were put into force and effect for a trial period of ten months. Revenues were collected (through the Collection Accounts) and credited to the began to aggregate in the Escrow Account throughout this period.  At the conclusion of this trial period in or about March 2000 the escrow arrangements were suspended and the funds collected by the Collection Banks ceased to be credited to the Escrow Account but were, instead, credited or transferred directly to Respondent No. 1’s operating accounts. Under the Escrow Agreement the Petitioner retained the right, by notice to Respondent No. 1, to the Escrow Bank and to the Collection Banks to require that the escrow arrangements be reactivated in certain events.
19. (1)	On or about 22nd March 2001, the Petitioner gave notice to Respondent No. 1, to the Escrow Bank and to the Collection Banks calling upon them to terminate the suspension of transfers of funds from the Collection Accounts to the Escrow Account, and to reactivate the escrow arrangements, so that the relevant funds would once again be collected and credited to the Escrow Account. In correspondence with the Petitioner and with Canara Bank, as the Escrow Bank, Respondent No. 1 contested the Petitioner’s entitlement to reactivate the escrow mechanism and asserted that the instructions given by the Petitioner to the Escrow Bank and to the Collection Banks were unjustified and ineffective. The Petitioner craves leave to refer to and to rely upon the notices given by it and the correspondence exchanged by it with Respondent No. 1, the Escrow Bank and the Collection Banks.
MSEB’s Failure to make Payments as Required under the PPA
20. Since Entry into Commercial Service of Phase I of the Power Station on 13th May 1999, Respondent No. 1 has consistently failed to make payments, in full or punctually, of the sums owed by it to the Petitioner pursuant to the provisions of the PPA.invoiced to it by the Petitioner in terms of the PPA.
21. By way of instance or example only, as at 25th January 2001 Respondent No. 1 had failed to pay the Petitioner: (a) a balance of Rs. 50.827 crores owed by Respondent No. 1 in respect of the Petitioner’s billing statement for the month of October 2000 dated 6th November 2000 (which was payable on 25th November 2000); (b) interest due by Respondent No. 1 to the Petitioner in respect of the late payment by it of that which it did in fact pay in respect of the Petitioner’s billing statement for the month of October 2000 dated 6th November 2000; (c) a balance of Rs. 59 crores owed by Respondent No. 1 in respect of the Petitioner’s billing statement for the month of November 2000 dated 5th December 2000 (which was payable on 25th December 2000); (d) interest due to the Petitioner in respect of the late payment by it of that which it did in fact pay in respect of the Petitioner’s billing statement for the month of November 2000 dated 5th December 2000; and, (e) the sum of Rs. 159.862 crores in respect of the Petitioner’s billing statement for the month of December 2000 dated 5th January 2001 (which was payable on 25th January 2001).
22. Accordingly, as at 25th January 2001, Respondent No. 1 owed the Petitioner a sum in excess of 269.689 crores (excluding sums of interest due to the Petitioner). Furthermore, as at 25th January 2001, Respondent No. 1 also owed the Petitioner some Rs.  crores of principal and some Rs.  crores of interest on account of short payments made by it in response to the Petitioner’s billing statements for the months of May 1999 to September 2000.
(C)	Invocation of the PPA Dispute Resolution Machinery
23. As a result of Respondent No. 1’s failure to pay amounts due and owing to the Petitioner under the PPA, by a letter dated 25th January 2001 (a copy of which is annexed hereto and marked Exhibit “B”), the Petitioner invoked the provisions of Clause 20.2 of the PPA and the dispute resolution mechanism set out therein. The Petitioner appointed Mr Wade Cline as its representative to the Panel to resolve the Disputes described in the Petitioner’s letter dated 25th January 2001. By a letter dated 30th January 2001 (a copy of which is annexed hereto and marked Exhibit “C”), Respondent No. 1 notified the Petitioner that it appointed Shri A. Krishna Rao, Member (Accounts) of Respondent No. 1, as its representative on the (dispute resolution) Panel.
24. A first meeting of the (dispute resolution) Panel established in pursuance of the Petitioner’s letter dated 25th January 2001 and the provisions of Clause 20.2 of the PPA took place at the offices of Respondent No. 1 on 13th February 2001. In attendance at that meeting of the (dispute resolution) Panel were a number of officers of the Petitioner and of Respondent No. 1. None of the Disputes described in the Petitioner’s letter dated 25th January 2001 were resolved at the meeting of the (dispute resolution) Panel held on 13th February 2001.
MSEB’s Availability Rebate Claim
25. By a letter dated 28th February 2001 (a copy of which is annexed hereto and marked Exhibit “D”), Respondent No. 1 claimed that it was entitled to a rebate under the PPA for an alleged shortfall in the availability of the Power Station as provided for delivery of energy in terms of Clause 8.4(b)(iii) of the PPA. read with clause 10.2(b) of the PPA. The amount claimed by Respondent No. 1 in the letter referred to, by way of availability rebate, was Rs. 401.237 crores. In its letter of 28th February 2001, Respondent No. 1 admitted that it owed the Petitioner some Rs. 102 crores in respect of the Petitioner’s billing statement for the month of December 2000 dated 5th January 2001. That sum ought to have been paid to the Petitioner on 25th January 2001, but had not been paid by Respondent No. 1 on that date or subsequently. Furthermore, in its letter of 28th February 2001, Respondent No. 1, in substance sought to set-off: (a) the outstanding balance owing by it to the Petitioner pursuant to the Petitioner’s billing statement for the month of December 2001 dated 5th January 2001 (Rs. 102 crores) and (b) the entire amount owed by it to the Petitioner pursuant to the Petitioner’s billing statement for the month of January 2001 dated 5th February 2001 (Rs. 127.519 crores), against the amount of availability rebate claimed by it. After giving effect to the set-off claimed by it, Respondent No. 1 claimed that it was entitled to the sum of Rs. 142.686 crores as against the Petitioner. 
26. By a letter dated 2nd March 2001 (a copy of which is annexed hereto and marked Exhibit “E”), the Petitioner responded to the substance of Respondent No. 1’s letter of 28th February 2001, and referred the Disputes relating to the availability rebate claimed by Respondent No. 1, and the further sums claimed by the Petitioner as due and owing to it by Respondent No. 1 (in respect of the Petitioner’s billing statement for the month of January 2001 dated 5th February 2001), to the (dispute resolution) Panel for resolution in accordance with the provisions of Clause 20.2 of the PPA. 
27. The (dispute resolution) Panel met again on 16th March 2001 in order to discuss the Disputes. One of the Disputes discussed at that meeting was Respondent No. 1’s claim for an availability rebate as set out in its letter to the Petitioner of 28th February 2001. 
28. Following the meeting of the (dispute resolution) Panel on 16th March 2001, Respondent No. 1 prepared a written summary of the discussion (a copy of which annexed hereto and marked as Exhibit “F”) and invited the Petitioner to agree its accuracy. The Petitioner declined to so agree. Respondent No. 1’s written summary is inaccurate (inter alia) in so far as it seeks to summarise the various reasons advanced by the Petitioner at that meeting as to why Respondent No. 1 was not entitled to any availability rebate. However, Shri Krishna Rao, Respondent No. 1’s representative on the (dispute resolution) Panel, is minuted (at the end of paragraph 1) as having said:
“… MSEB will write separate letter again in the matter to substantiate MSEB’s stand. He reaffirmed MSEB’s intention to settle the dispute in terms of PPA.” (emphasis supplied)
The Petitioner took that to mean what it apparently does mean, namely, that the parties’ Dispute (arising out of the availability rebate claimed by Respondent No. 1) would be resolved in accordance with the relevant provisions of the PPA including, if that proved to be necessary, in accordance with the parties’ arbitration agreement set out in Clause 20.3 of the PPA.
(D)	Commencement of Arbitration under the PPA
29. Since the (dispute resolution) Panel constituted by the parties under Clause 20.2 of the PPA had, by 12th April 2001, failed to produce any settlement of their Disputes, on that date the Petitioner served a Notice of Arbitration dated 12 April 2001 on upon Respondent No. 1 (a copy of which is annexed hereto and marked Exhibit “G”). In its Notice of Arbitration the Petitioner notified Respondent No. 1 that it had appointed The Hon’ble Andrew John Rogers Q.C. (formerly the Chief Judge of the Commercial Division of the Supreme Court of New South Wales) as an arbitrator.
30. Aside from referring to arbitration its claim for the recovery and payment of the various sums owed to it by Respondent No. 1 under the PPA, the Petitioner also referred to arbitration (inter alia) the Dispute regarding the availability rebate claimed by Respondent No. 1 from the Petitioner in terms of its letter of 28th February 2001 (Exhibit “D” hereto). In paragraph 31(3)(f) of its Notice of Arbitration, the Petitioner sought relief (by way of declaration) to the effect that none of the sums claimed by Respondent No. 1 in terms of its letter dated 28th February 2001 by way of availability rebate and/or deduction from and/or credit against, the Petitioner’s billing statement for the month of January 2001 dated 5th February 2001, were due and payable to Respondent No. 1 and/or that none were sums which were allowable to Respondent No. 1 and/or none were sums to which Respondent No. 1 is was entitled.
31. In paragraph 35 of its Notice of Arbitration, the Petitioner gave notice to Respondent No. 1 calling upon it to appoint an arbitrator within the period of 30 days provided for under Article 7 of the UNCITRAL Arbitration Rules.A copy of the said Notice of Arbitration dated 12 April 2001 is annexed hereto and marked EXHIBIT “D”. 
32. By serving a Notice of Arbitration on Respondent No. 1 on 12th April 2001 (Exhibit “G” hereto) the Petitioner elected to invoke and to exercise its rights under the parties’ arbitration agreement set out in Clause 20.3 of the PPA to refer to arbitration the Disputes described in its Notice of Arbitration. As a matter of settled English law, by commencing a reference to arbitration pursuant to the parties’ arbitration agreement set out in Clause 20.3 of the PPA, the Petitioner brought into existence an arbitration contract between itself and Respondent No. 1 (to which English law is the applicable law) providing for the resolution of the Disputes described in the Notice of Arbitration in the reference to arbitration thereby commenced.
33. On or about 8th May 2001, by a Notice of Appointment of Arbitrator (a copy of which is annexed hereto and marked as Exhibit “H”), Respondent No. 1 gave notice to the Petitioner that it had appointed The Hon’ble Mr Justice M.L. Pendse (formerly a Judge of this Hon’ble Court and the formerly the Chief Justice of Karnataka) as an arbitrator in the reference to arbitration commenced by the Petitioner pursuant to its Notice of Arbitration dated 12th April 2001.
34. In its Notice of Appointment of Arbitrator dated 8th May 2001 (Exhibit “H” hereto), Respondent No. 1 appointed The Hon’ble Mr Justice M.L. Pendse, as an arbitrator without making any objection or reservation whatsoever as to the jurisdiction of the arbitral tribunal. In its Notice of Appointment of Arbitrator dated 8th May 2001 Respondent No. 1 did not question in any manner the validity or the effectiveness of the parties’ arbitration agreement set out in Clause 20.3 of the PPA, nor did it object or make any reservation as to the validity or effectiveness of the reference to arbitration commenced by the Petitioner by means of its Notice of Arbitration dated 12th April 2001 (Exhibit “G” hereto). In particular, no assertion was made by Respondent No. 1 in its Notice of Appointment of Arbitrator to the effect that Respondent No. 2 possessed exclusive jurisdiction, or, indeed, any jurisdiction at all, to adjudicate the Disputes referred to arbitration by the Petitioner by means of its Notice of Arbitration.
35. By its Notice of Appointment of Arbitrator dated 8th May 2001 (Exhibit “H” hereto) Respondent No. 1 positively affirmed the validity and effectiveness of the parties’ arbitration agreement set out in Clause 20.3 of the PPA and positively affirmed the jurisdiction of the arbitral tribunal. As already noted, Respondent No. 1 appointed The Hon’ble Mr Justice Pendse as an arbitrator without objection or reservation as to the jurisdiction of the arbitral tribunal. Furthermore, in paragraph 4 of its Notice of Appointment of Arbitrator dated 8th May 2001, Respondent No. 1 stated that:-
“We wish to make it clear that there have been serious misrepresentations on DPC’s part in relation to the PPA. The consequences thereof as well as our counter-claim against DPC in respect of diverse breaches will be set out in the statement of defence in terms of Article 19(3) of the UNCITRAL Arbitration Rules (‘Rules’).” (emphasis supplied)
As is plain, Respondent No. 1 was thereby asserting that it would be bringing a counterclaim in the arbitral proceeding based upon a case against the Petitioner as to misrepresentation in connection with the making of the PPA (see also the fourth sentence of paragraph 11 of the Notice of Appointment of Arbitrator). In paragraph 12 of its Notice of Appointment of Arbitrator dated 8th May 2001, Respondent No. 1 repeated that, along with its defence to the Petitioner’s claims, it would be filing a counterclaim in the arbitration.
36. It is respectfully submitted that, as is plain from the terms of the Notice of Appointment of Arbitrator filed in the arbitration by Respondent No. 1 on 8th May 2001 (Exhibit “H” hereto), Respondent No. 1 made an election to submit itself to the jurisdiction of the arbitral tribunal, to defend the claims advanced therein by the Petitioner on their merits and to bring a counterclaim in relation to the very matters which Respondent No. 1 now seeks to have determined by Respondent No. 2.
(E)	Further Notices served by DPC under the PPA
37. On 7th April 2001, the Petitioner notified gave notice to Respondent No. 1, pursuant to the provisions of Clause under clause 16.3 of the PPA, of the occurrence of certain events and circumstances that had or were likely to have a material and adverse effect upon the Petitioner’s ability to  perform its obligations under the PPA and which constituted events and circumstances of “Political Force Majeure” (as defined in the Clause 16.3 of the PPA).
38. On Further, on 19th 19 May 2001, the Petitioner issued served two Preliminary Termination Notices on to Respondent No. 1 1 pursuant to the provisions of under Clause 17.2 of the PPA on the grounds (inter alia) that Respondent No. 1 had (a) failed to pay sums exceeding U.S.$100,000 owed by it to the Petitioner under the PPA on their respective due dates for payment and (b) had evinced an intention not to be bound by the PPA.
(F)	MSEB’s Notice of Rescission of the PPA
39. By a notice letter dated 23rd May 2001 (a copy of which is annexed hereto and marked Exhibit “I”), , received and received by by the Petitioner on 24th May 2001, Respondent No. 1 purported to avoid/rescind give notice of the rescission and/or to avoid the PPA with immediate effect. A copy of the said notice dated 23 May 2001 is annexed hereto and marked EXHIBIT “F”. 
40. By a letter dated 25th May 2001 (a copy of which is annexed hereto and marked Exhibit “J”) addressed addressed by the Petitioner to the Respondent No. 1, the Petitioner, (inter alia), , inter-alia, denied that the PPA was voidable (in whole or in part), or, that it had been rescinded or avoided by Respondent No. 1. The Petitioner set out its position as being that and reiterated that the PPA is was valid, effective and binding upon the Respondent No. 1. Consequently, a dispute or difference between the Petitioner and Respondent No. 1 came into existence which fell within the scope of the parties’ arbitration agreement set out in Clause 20.3 of the PPA.
(G)	Commencement of the MERC ProceedingA copy of the said letter is annexed hereto and marked EXHIBIT “G”.
41. At about 20:45 hours IST on On 25th May 2001 (after the Petitioner’s offices were closed for business), Respondent No. 1 served the Petitioner with a copy of a petition Petition filed by Respondent No. 1 before Respondent No. 2 (being case No. 3 of 2001) (a copy of which is annexed hereto and marked as Exhibit “K”). The Petition, together with its annexures, runs to some 1218 pages. 
42. In paragraphs 6 to 16 of the Petition filed by Respondent No. 1 before Respondent No. 2, Respondent No. 1 for the first time contended (inter alia) that, by reason of the provisions of section 22(2)(n) of the ERC Act,
(1)	Respondent No. 2 had exclusive jurisdiction to adjudicate upon the disputes and differences which had arisen between the Petitioner and Respondent No. 1;
(2)	the parties’ arbitration agreement set out in Clause 20.3 of the PPA was allegedly incapable of recognition by any Court of Law in India, could be given effect to and had ceased to have effect in law; and 
(3)	the exclusive jurisdiction allegedly conferred upon Respondent No. 2 excluded the jurisdiction of the arbitral tribunal to entertain the disputes and differences which had arisen as between the Petitioner and Respondent No. 1. Act. This Petition along with its enclosures runs into 1218 pages. In the said petition, Respondent No. 1, inter alia, claimed that Respondent No. 2 had the exclusive jurisdiction to adjudicate upon the disputes that had arisen between the Petitioner and Respondent No. 1 and that with the enactment of the ERC Act in 1998, in particular Section 22 read with Section 52 thereof, and the issuance of the Notification dated  27th October, 2000 by the State of Maharashtra, the jurisdiction of the arbitral tribunal to deal with disputes and differences between the Petitioner and Respondent No. 1, under the provisions of the PPA, was excluded. A copy of the said Petition without annexures is annexed hereto and marked EXHIBIT “H”.
43. Meanwhile, at about 19:34 hours IST on the same day, 25th May 2001, a notice was received by the Petitioner by facsimile message sent On Friday, 25 May 2001 at about 19:34 hours a fax notice was received from the office of Respondent No. 2 to the effect  at the office of the Petitioner that the hearing of the said Petition filed by Respondent No. 1 before Respondent No. 2 had been fixed to take place at 15:00 hours IST on 29th May 2001. at 3:00 p.m.
44. On 29th May 2001, just prior to the time fixed for hearing by Respondent No. 2, the Petitioner received, by facsimile message, a letter from the Respondent No. 1 dated 29th May 2001 (a copy of which is annexed hereto and marked Exhibit “L”) purportedly responding to the Petitioner’s letter dated 25th May 2001.
(H)	Hearing before the MERC and its Order
45.  On 29th May 2001, the Petitioner appeared by Counsel through counsel before Respondent No. 2. At the commencement outset of the hearing before Respondent No. 2, the Petitioner submitted tendered to Respondent No. 2 (with a copy given to Respondent No. 1) a written statement entitled “Preliminary Statement On Behalf of the Respondent” (a copy of which , a copy whereof is annexed hereto and marked Exhibit “M”). 
46. The written statement tendered to Respondent No. 2 (Exhibit “M” hereto) recorded (inter alia) EXHIBIT “J”, inter-alia, recording that the Petitioner was appearing before Respondent No. 2 under protest as to its jurisdiction, on 29 May 2001 “under protest”, without prejudice to the rights of the Petitioner its rights to contest the jurisdiction of Respondent No. 2 to entertain the Petition said petition and that its appearance on that day before Respondent No. 2 should not be construed or be deemed to be a step in the proceeding. Furthermore, the written statement referred to stated that the Petitioner had been advised that, prima facie, said proceedings. The said statement set out in brief the background to the appearance of the Petitioner before Respondent No. 2 and, inter alia, that the prima facie advice received by the Petitioner is that Respondent No. 2 did not have jurisdiction to entertain the said proceeding.s. The written statement recorded that the Petitioner would require a minimum of two weeks in order to consider its position in law and in order to consult with its shareholders and lenders. 
47. At the hearing before Respondent No. 2, Respondent No. 2 proceeded to hear Respondent No. 1 on the issue of its jurisdiction and the grant of the ad-interim reliefs applied for by Respondent No. 1 in terms of prayers (j) and (l) of the Petition filed by it (Exhibit “K” hereto). In response to an enquiry made by Respondent No. 2 of Counsel for the Petitioner as to what the Petitioner had to say in response to the application made by Respondent No. 1 for ad-interim relief, the Petitioner tendered a further written statement (a copy of which is annexed hereto and marked Exhibit “N”). Respondent No. 2 continued with the hearing of Respondent No. 1’s application for ad-interim relief.
48. Following upon the hearing, Respondent No. 2 made an Order on the evening of 29th May 2001. The Petitioner received the operative part of that Order by facsimile message at 20:45 hours IST on that date. Subsequently, the Petitioner received a copy of the full Order made by Respondent No. 2 on 29th May 2001 (a copy of which is annexed hereto and marked as Exhibit “O”) on the following day, 30th May 2001.
49. It is the Petitioner’s case and it is the Petitioner’s respectful submission to this Hon’ble court The Petitioner submits that Respondent No. 2 has no jurisdiction to act and/or to entertain and/or to and adjudicate upon the differences and disputes that have arisen between the Petitioner and Respondent No. 1 (inter alia) on the following, amongst other, grounds, each of which is taken one which are taken without prejudice to the other and without prejudice to the oral submissions which the Petitioner will address to this Hon’ble Court through Counsel:one another:
G R O U N D S
(A)	(1)	The Arbitration and Conciliation Act, 1996 was enacted (inter alia) in order to bring into force in India (with certain modifications) the Act was enacted by Parliament to bring into force a Model Law law on International Commercial Arbitrations adopted by the United Nations Commission on International Trade Law.  as Parliament must be presumed to have been was of the opinion that the Model Law would said Model law make a significant contribution to the establishment of a unified legal framework for the fair and efficient settlement of disputes by means of domestic arbitration and by means of international commercial arbitration.
(2)	Further, it is respectfully submitted that the plain and self-evident legislative purpose implicit in the repeal of the Indian Arbitration Act 1940 and its replacement (in the case of arbitrations which have their seat in India) by Part I of the Arbitration and Conciliation Act 1996 was that, henceforth, agreements to arbitrate were to be respected, given effect to without delay and not frustrated by delaying tactics or jurisdicational objections taken by a recalcitrant respondent. Accordingly, section 8 of the Arbitration and Conciliation Act 1996 requires that any proceeding which is the subject of an arbitration agreement shall be referred to arbitration by the relevant judicial authority. No choice or discretion is exercisable by the relevant judicial authority in that connection. Likewise, section 16 of the Arbitration and Conciliation Act 1996 empowers an arbitral tribunal to rule upon its own jurisdiction.
(3)	Part II of the Arbitration and Conciliation Act 1996 re-enacts the substance of the provisions formerly contained in the Foreign Awards (Recognition and Enforcement Act) 1961. The Foreign Awards (Recognition and Enforcement) Act 1961 was enacted by Parliament to give effect to the ratification by the Government of India of the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958.
(4)	The purpose and main object of the New York Convention 1958, is that (a) where the parties to a contract have entered into an arbitration agreement, any dispute or difference which may subsequently arise between them is to be resolved in accordance with their arbitration agreement and (b) any such arbitration agreement is to be given effect to by all judicial authorities. 
(5)	It is well-settled law that statutes must be construed in such a way as not to derogate from or to render nugatory international treaties which have been ratified and adopted by the Government of India unless the language of the relevant statute makes it abundantly clear that Parliament intended so to do. It is a fortiori of that proposition, that, where Parliament has itself enacted legislation whose express purpose and object is to give effect to any such international treaty obligation within India, by making it the law of the land, very clear statutory provisions are required before it is to be concluded that, by some subsequent enactment, Parliament has chosen to derogate or to depart from an international treaty obligation already given effect to domestically by its own enactment.
(6)	Parliament has twice enacted legislation designed to give effect to the ratification of the New York Convention 1958 by the Government of India, most recently (in the shape of Part II of the Arbitration and Conciliation Act 1996) some five years ago only.
(7)	It is therefore respectfully submitted that section 22(2)(n) of the ERC Act requires to be construed in such a manner as to exclude from its operation any dispute or difference between the parties to an arbitration agreement whose scope includes the relevant dispute or difference and/or to exclude from its operation any dispute or difference between the parties to an arbitration agreement which falls within the ambit of sections 44 and 45 of the Arbitration and Conciliation Act, 1996.
(B)	(1)	Subject to (a) the territorial and pecuniary limits of jurisdiction of the relevant Civil Court and (b) any arbitration agreement entered between the relevant licensee and utility, it is a basic principle that the relevant Civil Court is ordinarily the tribunal which is empowered to adjudicate upon any dispute or difference which may arise between a licensee and a utility.
(2)	It is the logical consequence of Respondent No. 1’s contention that the jurisdiction of Respondent No. 2 is exclusive that the jurisdiction of the Civil Court is wholly ousted in favour of Respondent No. 2.
(3)	In order to oust the ordinary jurisdiction of the Civil Court in favour of a statutory tribunal, clear and unequivocal words to that effect must be found in the relevant statute.
(4)	No such words are to be found in section 22(2)(n) of the ERC Act or elsewhere in the same Act. Accordingly, the provisions of section 22(2)(n) do not oust the jurisdiction of the Civil Court by conferring any exclusive jurisdiction or power of adjudication upon Respondent No. 2. Nowhere in section 22(2)(n) of the ERC Act, or elsewhere in the same Act, is a power of exclusive jurisdiction or adjudication conferred upon Respondent No. 2 to the exclusion of the ordinary jurisdiction of the Civil Court, or otherwise.
(5)	If (as is respectfully submitted) it be correct that the ordinary jurisdiction of the Civil Court is not ousted by the provisions of section 22(2)(n) of the ERC Act or by any other provision of the same Act, then it follows that Respondent No. 2 does not possess or enjoy any jurisdiction or power of adjudication in respect of the relevant type or class of dispute which is exclusive in nature. Consequently, at its highest for the Respondents, the jurisdiction or power of adjudication possessed by Respondent No. 2 is non-exclusive in its nature. 
(6)	Accordingly, Respondent No. 2 is obliged to give effect to the parties’ arbitration agreement set out in Clause 20.3 of the PPA by referring the parties to arbitration and may not seek to exercise any non-exclusive jurisdiction or power of adjudication possessed by it (the existence of which is denied).
(C)	(1)	Assuming, for the purposes of argument, whilst denying that Respondent No. 2 has any jurisdiction or power of adjudication concerning or touching upon the PPA, (which is denied), in its Petition filed before Respondent No. 2, it is submitted that Respondent No. 1 seeks to invoke the jurisdiction of Respondent No. 2 in aid of a claim to the effect that Respondent No. 1 was entitled to rescind or to avoid the PPA on the grounds of the misrepresentations alleged (which are denied), and that it did so in terms of its letter to the Petitioner dated 23rd May 2001 (Exhibit “I” hereto).
(2)	Misrepresentation is a ground for rescission available in the common law of India and/or under the Indian Contract Act, 1872. Whether a particular contract is voidable on the grounds of misrepresentation and/or whether that contract may, in consequence, be avoided, involves an adjudication which is quintessentially judicial or arbitral in character. Nothing in section 22(2)(n) or in any other provision of the ERC Act supports or warrants the proposition that such jurisdiction or power of adjudication as may be possessed by Respondent No. 2 pursuant to the provisions of section 22(2)(n) of the ERC Act extends to Respondent No. 2 assuming the plenary jurisdiction of a Civil Court to deal with disputes or differences which arise under the common law of India and/or the Indian Contract Act, 1872. Indeed, the relevant provisions of the ERC Act support precisely the opposite conclusion. 
(3)	(a)	Section 4 of the ERC Act sets out the qualifications and experience required to be possessed by members of the Central Commission. Section 4(1)(c) requires that at least two members of the Central Commission must have “… qualification and experience …” in (amongst other fields) the field of law.
	(b)	The corresponding provision, concerning the State Commissions, is set out in section 17 of the ERC Act. Section 17(4) requires merely that the members of a State Commission must have “… adequate knowledge …” of law. There is no requirement that any member or any specified number of members of a State Commission must have any legal qualification or experience. 
	(c)	Respondent No. 2 is a body consisting of persons none of whom is required to possess any legal qualification or have had any judical experience.
	(d)	Accordingly, Respondent No. 2 is not an expert body in relation to the application of the principles of the common law of India and/or the provisions of the Indian Contract Act, 1872 in order to determine whether a contract is voidable and/or whether it has been rescinded.
(4)	Such a function is exclusive to, and is the exclusive prenegative of, either (a) the relevant Civil Court or (b) (in the event that the relevant contract contains an arbitration agreement) an arbitral tribunal duly constituted in pursuance of the parties’ arbitration agreement, as the case may be. No other person or body may assume such a judicial function, unless there is clear and express language in the relevant statutory provision which would support or warrant such an extreme conclusion.
(D)	(1)	Further or alternatively, if (which is denied) section 22(2)(n) of the ERC Act confers any jurisdiction or power of adjudication upon Respondent No. 2, it is submitted that the nature and scope of any such jurisdiction or power of adjudication possessed by Respondent No. 2 is non-exclusive in its character and nature and limited in its scope. The jurisdiction of Respondent No. 2 is not the all-encompassing exclusive jurisdiction contended for in the Petition filed by Respondent No. 1 before Respondent No. 2. 
 (2)	Under section 22 of the ERC Act, the functions and powers exercisable by Respondent No. 2 include (inter alia) powers (a) to “determine” (under sections 22(1)(a) and 22(1)(b) and in relation to the tariff referred to therein) and (b) to “regulate” (under sections 22(1)(c), 22(2)(a) and 22(2)(e) and in relation to the matters set out therein). 
(3)	It is submitted that the regulatory function and powers of Respondent No. 2 and its adjudicatory function and powers (if any) of Respondent No. 2 are distinct and separate. While Respondent No. 2 may have wide powers of regulation, such adjudicatory functions or powers as it possesses are confined to tariff-related matters.
(4)	The adjudicatory and arbitral function or power of the Central Commission is set out in section 13(h) of the ERC Act. The Central Commission’s adjudicatory or arbitral function under section 13(h) of the ERC Act requires to be read and to be construed in the light of the provisions of sections 13(a), 13(b) and 13(c) of the ERC Act in order to deduce its true nature and scope. Section 13(h) of the ERC Act, as so construed, limits or restricts the scope of the adjudicatory and arbitral function or power of the Central Commission to tariff-related matters. Likewise, the scope of such adjudicatory function or power as is possessed by Respondent No. 2 pursuant to the provisions of section 22(2)(n) of the ERC Act requires to be ascertained by construing the provisions of section 22(2)(n) of the ERC Act in conjunction with the provisions of sections 22(1)(a), 22(1)(b) and 22(1)(c) of the same Act. 
(5)	Accordingly, the scope of such power (if any) as Respondent No. 2 may possess, by reason of section 22(2)(n) of the ERC Act, to “adjudicate” upon disputes and differences between a licensee and a utility, requires to be ascertained by construing the provisions of section 22(2)(n) of the ERC Act construed in the light of the provisions of sections 22(1)(a) to 22(1)(c) of the ERC Act which provide for Respondent No. 2’s power to “regulate”.
(6)	Consequently, it is respectfully submitted that such power (if any) of adjudication as is possessed by Respondent No. 2 must be restricted to, and read along with, the subject matter of its power to “regulate” under sections 22(1)(a) to 22(1)(c) of the ERC Act, and, accordingly, be restricted to the tariff-related matters provided referred to in sections 22(1)(a) to 22(1)(c) of the ERC Act.
(7)	It is, therefore, further respectfully submitted that, save in so far as provided for in terms of section 22(2)(n) of the ERC Act (read in conjunction with sections 22(1)(a) to 22(1)(c) of the same Act), no further or wider adjudicatory function or power has been conferred upon Respondent No. 2. Consequently, Respondent No. 2 may not adjudicate upon a dispute or difference which involves non-tariff issues even assuming that the dispute or difference be of the type or class specified in section 22(2)(n) of the ERC Act (namely, as between a licensee and a utility). 
(8)	In the present case, aside from the disputes and differences set out in the Petitioner’s Notice of Arbitration dated 12th April 2001 (Exhibit “G” hereto), the disputes and differences between the Petitioner and Respondent No. 1 concern (inter alia) the questions of whether the PPA is voidable, whether it has been validly and effectively rescinded by Respondent No. 1 and (if so) the consequences which follow therefrom. As such, the dispute is not a tariff-related matter falling within sections 22(1)(a), 22(1)(c) of the ERC Act, and, accordingly, may not be adjudicated upon by Respondent No. 2 under section 22(2)(n) of the ERC Act.
(E)	Section 22(2)(n) of the ERC Act empowers  Respondent No. 2 to act or to adjudicate in relation to the a clearly defined and clearly limited class of disputes and differences only, namely, disputes and differences “… between the licensees and utilities …”.:

		“between the licensees and utilities”

(1)	  Respondent No. 2 is empowered to act can only act under section 22(2)(n) of the ERC Act if, and only if, (a) if Respondent No. 1 is a licensee (within the meaning of section 2(f) of the ERC Act) and (b) and the Petitioner is a utility (within the meaning of section 2(h) of the ERC Act), or vice versa. 
(2)	Under section 2(f) of the ERC Act, Respondent No. 1 is not, and cannot ever be, a licensee for the purposes of the ERC Act because (a) it is a Board constituted under section 5 of the Electricity Support Act and (b) section 2(f) of the ERC Act expressly provides that a Board is not a licensee for the purposes of the ERC Act. Likewise, the Petitioner is not, and cannot ever be, a licensee for the purposes of the ERC Act because (a) it is a Generating Company and (b) section 2(f) of the ERC Act expressly provides that a Generating Company is not a licensee for the purposes of the ERC Act.
(3)	 whereas both It is Respondent No. 1’s case in paragraphs 1 and 2 of its Petition before Respondent No. 2 (Exhibit “K” hereto) that the Petitioner and Respondent No. 1 are utilities within the meaning of section 2(c) of the ERC Act. It is therefore common ground, as between the Petitioner and Respondent No. 1, that the disputes and differences which have arisen as between the Petitioner and Respondent No. 1 are disputes and differences arising between two utilities for the purposes of the ERC Act.
(4)	Accordingly, the express provisions of section 22(2)(n) of the ERC Act dictate the conclusion that as defined by section 2(e) of the said Act.  Respondent No. 2 has, is not empowered by section 22(2)(n) of the ERC Act to act, and, cannot ever have any jurisdiction or any power of adjudication, in relation to the disputes and differences which have arisen as therefore, no jurisdiction in the disputes between Respondent No. 1 and the Petitioner, because any such disputes and differences cannot, by definition, be disputes and differences which fall within the defined and limited class of disputes and differences identified in section 22(2)(n). 
(F)	(1)	Furthermore, in contradistinction to the provisions of section 22(2)(n) of the ERC Act, which apply to the State Commissions, the corresponding provision in the same Act, enacted at the same time and relating to the Central Commission, namely, section 13(h), empowers the Central Commission to:-
	“… arbitrate or adjudicate upon disputes involving generating companies or transmission utilities in regard to matters connected with clauses (a) to (c) above.;” 
(2)	Section 13(h) and section 22(2)(n) of the ERC Act are corresponding provisions in the same Act ostensibly conferring corresponding powers on the Central commissions Commission and on the State Commissions, respectively.
(3)	In these circumstances, , the difference in the language in which section 13(h) and section 22(2)(n) respectively, the two provisions are expressed is (a) is clearly deliberate and (b) demonstrates shows that Parliament, whilst conferring wider powers upon the Central Commission, deliberately and consciously limited the powers conferred on the State Commissions so that the State Commissions may to act only in relation to disputes between a licensee, on the one hand, and, a utility, on the other, hand and, may not to deal with disputes between utilities or disputes involving utilities. 
(4)	It is inherently unlikely that Parliament would have intended to confer upon the State Commissions any wider or more extensive jurisdiction or power of adjudication than it was prepared to confer upon the Central Commission. Indeed, a comparison between the provisions of section 13(h) of the ERC Act and those of section 22(2)(n) demonstrates that, prima facie, the legislative purpose and object was to confer a more limited and narrower jurisdiction or power of adjudication upon the State Commissions. Consequently, whilst section 13(h) of the ERC Act empowers the Central commission to arbitrate disputes and differences of a particular type or class, section 22(2)(n) confers no such power on the State Commissions.
(5)	Therefore, it necessarily follows on this ground also that Respondent No. 2 has no jurisdiction, exclusive or non-exclusive, to entertain or to act upon, or in relation to, the disputes and differences which have arisen as between the Petitioner and Respondent No. 1.
 (G)	(1)	Further or in the further alternative, under section 22(2)(n) of the ERC Act Respondent No. 2 has no power to adjudicate upon a dispute or difference between a licensee and a utility if the relevant licensee and utility have entered into an arbitration agreement providing for the resolution of any such dispute or difference. In such circumstances, Respondent No. 2 is empowered simply to dispute  but only to “adjudicate ... and to refer the matter to arbitration” (emphasis supplied). 
(2)	Accordingly, in the event that  meaning thereby that if satisfied that there is a bonafide dispute or difference between a licensee and a utility which have entered into an arbitration agreement, Respondent No. 2 must refer the matter to arbitration in accordance with the provisions of the parties’ arbitration agreement.
(3)	(a)	The construction of section 22(2)(n) of the ERC Act contended for by the Petitioner is supported by a comparison between the language in which section 22(2)(n) of the ERC Act is expressed and in which section 13(h) of the same Act is expressed. 
	(b)	Section 13(h) of the ERC Act confers a corresponding power on a comparable body, namely, the Central Commission. Under section 13(h) of the ERC Act, the Central Commission is expressly empowered to arbitrate or to adjudicate upon disputes of the relevant class or type. 
	(c)	By contrast, section 22(2)(n) of the ERC Act does not empower any State Commission itself to arbitrate upon disputes of the relevant class or type. Section 22(2)(n) of the ERC Act empowers a State Commission to refer to the relevant dispute or difference (falling within the relevant class or type) to arbitration. 
(4)	If the disputes and differences which have arisen between the Petitioner and Respondent No. 1 were disputes and differences arising between a licensee and a utility (which they are not), then, upon a proper construction of the provisions of section 22(2)(n) of the ERC Act, Respondent No. 2 would be obliged to refer the disputes and differences to arbitration in accordance with the parties’ arbitration agreement set out in Clause 20.3 of the PPA. Consequently, in this case Respondent No. 2 has no jurisdiction, exclusive or non-exclusive, either to adjudicate upon the disputes and differences which have arisen or to arbitrate upon them itself.
(5)	Alternatively, Respondent No. 2 must in any event refer the disputes and differences which have arisen as between the Petitioner and Respondent No. 1 to arbitration in accordance with the parties’ arbitration agreement set out in Clause 20.3 of the PPA because (a) it is a judicial authority within the meaning of section 45 of the Arbitration and Conciliation Act, 1996, (b) Clause 20.3 of the PPA is an “agreement for arbitration” within the meaning of section 44 of the Arbitration and Conciliation Act, 1996 and (c) each of the requirements set out in sections 44 and 45 are satisfied in the present case. 
(H)	(1)	It is submitted that the regulatory and adjudicatory function/powers of Respondent No. 2 are distinct and separate. While Respondent No.2 may have wide powers of regulation, its adjudicatory functions are confined to tariff related matters. So far as the Central Electricity Regulatory Commission is concerned, its adjudicatory functions are all confined to tariff related matters as would be evident from a reading of Section 13 (a), (b) and (c) with Section 13(h). Likewise, adjudicatory functions of Respondent No.2 have to be determined by reading together S.22 (1)(a), (b) and (c) and Section 22(2)(n). No other adjudicatory power has been conferred on Respondent No. 2; hence Respondent No. 2 cannot purport to deal with an alleged dispute which involves non-tariff issues. In the present case the dispute is about, inter-alia whether the PPA is void and the consequences that arise out of the same. The said dispute is not a tariff related matter falling within Section 22(1)(c) and hence cannot be adjudicated under Section 22(2)(n).
The enactment of the ERC Act, and, in particular section 22(2)(n) of the ERC Act does not entail the consequence that any arbitration agreements providing for the reference of disputes or differences to any other person or body for determination by means of arbitration is abrogated, superseded or set at nought. 
(2)	Following the enactment of the ERC Act, by section 55 of the Electricity (Supply) Act 1948 (introduced by Act 22 of 1998) Parliament enacted provisions providing for the arbitration by the Central Electricity Authority of certain types or classes of dispute between utilities. 
(3)	If, as Respondent No. 1 contends, under section 22(2)(n) of the ERC Act, Respondent No. 2 possesses an exclusive jurisdiction or power of adjudication in relation to disputes and differences between utilities, Act 22 of 1998 was enacted to no useful purpose and sets up an inherent jurisdictional conflict between the two statutory bodies.
(I)	(1)	The PPA provides a complete machinery for dispute resolution and arbitration. There is no provision in the ERC Act which expressly or impliedly supersedes or renders null and void an arbitration agreement entered into between a utility and a utility or between a licensee and a utility. If that proposition be correct (and it is respectfully submitted that it is correct), then it necessarily follows that the parties’ arbitration agreement set out in Clause 20.3 of the PPA machinery continues to be in force and continues to bind both the Petitioner and Respondent No. 1.
(2)	Section 52 of the ERC Act The ERC Act (Section 52) provides that the provisions of the ERC Act shall have effect notwithstanding anything inconsistent therewith contained in any other enactment. It is respectfully submitted that (a) s. It is submitted that there is no inconsistency between the provisions of the ERC Act and the provisions of the Arbitration and Conciliation Act, 1996 Act and (b) there is no provision in the ERC Act which precludes the reference of a dispute or difference to arbitration in pursuance of any arbitration agreement entered into by the parties to the relevant dispute or difference.  
(3)	Section 22(2)(n) of the ERC Act specifically empowers the Respondent No. 2 to refer a dispute or difference between a licensee and a utility to arbitration. However, since (a) the ERC Act itself provides no machinery or rules for the conduct of the resulting reference to arbitration and (b) arbitration is, by its very nature a consensual and contractual process (requiring that an agreement to arbitration to be entered into), it is respectfully submitted that, the power to refer the relevant licensee and utility to arbitration, set out in section 22(2)(n) of the ERC Act, necessarily postulates that the relevant licensee and utility have entered into an antecedent arbitration agreement. Where that is so, Respondent No. 2 must refer the relevant licensee and utility to arbitration in accordance with their antecedent arbitration agreement.
(4)	Furthermore, assuming that Respondent No. 2 is empowered by section 22(2)(n) of the ERC Act to adjudicate upon disputes or differences between a licensee and a utility (which is denied), Respondent No. 2 may whilst denying that the Respondent No. 2 has power to adjudicate upon the disputes, it can only do so in a case where there is no antecedent arbitration agreement between those.
 (J)	(1)	The entire premise for the jurisdiction of Respondent No. 2 in the Petition filed by Respondent No. 1 before Respondent No. 2 is that there are two utilities one of which is a seller of electricity and the other a buyer, and, that disputes and differences have arisen as between the two utilities as seller and buyer, respectively. All of this presupposes the existence of a power purchase agreement between the selling utility and the purchasing utility as at the date upon which Respondent No. 1 purported to invoked the alleged jurisdiction of Respondent No. 2.
(2)	By its letter dated 23rd May 2001 (Exhibit “I” hereto) Respondent No. 1 purported to rescind or to avoid the PPA. The Petition which Respondent No. 1 filed before Respondent No. 2 (Exhibit “K” hereto) seeks to make good and to give effect to the purported recission of the PPA on the part of Respondent No. 1.
(3)	The Petitioner disputes that Respondent No. 1 is entitled to rescind the PPA on any of the grounds pleaded in Respondent No. 1’s Petition filed before Respondent No. 2. The Petitioner’s position is that the PPA is valid, binding and enforceable.
(4)	Upon the premise of the case advanced by Respondent No. 1 (the correctness of which is expressly denied by the Petitioner), there is, on Respondent No. 1’s own case, no subsisting agreement between the Petitioners and Respondent No. 1 for the sale and purchase of electricity.
(5)	It is respectfully submitted that Respondent No. 2 has no jurisdiction or power of adjudication in relation to disputes or differences between parties who do not stand in relation to each other as the seller and purchaser of electricity.
(6)	Consequently, on the premise of Respondent No. 1’s case in its Petition filed before Respondent No. 2, Respondent No. 2 can have no jurisdiction or power of adjudication. Further or in the alternative, it does not lie in the mouth of Respondent No. 1 to contend that Respondent No. 2 has jurisdiction to adjudicate a case whose premise would necessarily involve the consequence that Respondent No. 2 has no jurisdiction or power of adjudication. Respondent No. 1 cannot sensibly be permitted to have it both ways.
(K)	(1)	The Petitioner and Respondent No.1 entered into the PPA said Power Purchase Agreement with the approval of the Government of Maharashtra. Both  and both parties were fully aware that the PPA said agreement contained a dispute resolution mechanism which provided, if necessary, for the arbitration of any disputes and differences in accordance with the arbitration agreement set out in Clause 20.3.
(2)	The Petitioner is therefore possessed of an important contractual right, namely, the right under the parties’ arbitration agreement set out in Clause 20.3 of the PPA to refer any dispute or difference which might arise to arbitration, and to require that Respondent No. 1 does likewise. 
(3)	It is respectfully submitted that it is settled law that, absent clear and unequivocal language to the contrary, statutes are to interpreted so as not to have retrospective operation or to impair valuable existing contractual rights. It is, therefore, further respectfully submitted that section 22(2)(n) of the ERC Act cannot have the affect of depriving the Petitioner of the right to require that any dispute or difference arising under the PPA be resolved by means of a reference to arbitration made in pursuance of the parties’ arbitration agreement set out in Clause 20.3 of the PPA.
(L)	It is respectfully submitted that Respondent No. 2 is required under the provisions of the ERC Act to permit consumers and other groups to participate in proceedings before it can be regarded as an alternative forum to resolve a dispute between the Petitioner and Respondent No. 1. The proceedings before Respondent No. 2 are not only open to the public but involve hearing strangers to the contract whereas all judicial and arbitral proceedings relating to the interpretation of a contract or resolution of disputes or differences relating to contractual rights are inter partes. It is respectfully submitted that the Petitioner cannot get a proper or fair hearing before Respondent No. 2 if such proceedings are conducted in such a manner.
(M)	When the Petitioner appeared before Respondent No. 2 on 29th May, 2001, in addition to the parties, consumer groups, the press and members of the public were present throughout the proceedings. Further, the entire proceedings, which lasted around 90 minutes, were filmed by TV and video cameramen. Proceedings conducted in such a manner are not conducive to a fair hearing.
(N)	(1)	It is submitted that the The power purportedly conferred by Respondent No. 2 upon itself pursuant to Regulation 68 of the Maharashtra Electricity Regulatory Commission (Conduct of Business) Regulations, 1999 is ulta-vires ultra vires the ERC Act. 
(2)	Regulation 68 provides:-
“…The Commission may pass such ad-interim orders, as the Commission may consider appropriate at any stage of the proceedings, having regard to the facts and circumstances of the case, where such interim orders are sought…”
(3)	Section S.12 of the ERC Act, read in conjunction with section 23 of the same Act, confers certain of the powers of a civil court upon Respondent No.2. None of the powers set forth therein out in section 12 of the ERC Act provides that Respondent No.2 will be vested with the power to pass ad-interim orders. 
(4)	Section 12(f) Clause 12 (g) of the ERC Act provides that the Central Commission, and, section 23 of the ERC Act provides that, a State Commission, may exercise any other of the powers of a Civil Court “which may be prescribed”. The term “prescribed” is defined in section 2(h) allows Respondent No.2 any other power that may be “prescribed,” and the term “prescribed” is defined in Clause 2(h) of the ERC Act as meaning, “prescribed means prescribed by the rules made under this Act”. The rule-making power with regard to State Commissions is, by section 57 of the ERC Act, vested in the relevant State Government.
 vested by S.57 in the State Government. (5)	No such rules have been made by the State Government under S.section 57 of the ERC Act. 
(6)	 It is well-settled that for a tribunal to have the power to grant pass ad-interim orders, that power requires has to be expressly conferred upon the relevant tribunal, and cannot be implied. Hence, Accordingly, it is respectfully submitted that Regulation 68 is ultra-vires ultra vires the ERC Act. Consequently, any ad-interim orders passed by Respondent No. 2 in purported and any orders made in pursuance of Regulation 68 are made without jurisdiction and are a nullity.
48.	In the premises, the Petitioner respectfully submits that it is entitled to a declaration that Respondent No. 2 has no jurisdiction or power to act, entertain or to adjudicate upon any and all of the various disputes and differences which have arisen as between the Petitioner and Respondent No. 1, or, any dispute or difference which may in the future arise as between the same parties, in each case arising under, out of or in connection with the PPA. The disputes and differences which have arisen as between the Petitioner and Respondent No. 1 in relation to which it is respectfully submitted that Respondent No. 2 has no jurisdiction and no power to act, to entertain or to adjudicate include, but are not limited to, each and every of (a) the Disputes referred to arbitration by the Petitioner in terms of its Notice of Arbitration dated 12th April 2001 (Exhibit “G” hereto) or (b) the disputes or differences set out or referred to in the Petition filed by Respondent No. 1 before Respondent No. 2 (being Case No. 3 of 2001) (Exhibit “K” hereto).the dispute between the Petitioner and  Respondent No. 1.
49.	The Petitioner further submits that the Petitioner is entitled to a writ writ of prohibition or to a writ or a writ in the nature of prohibition or or any other writ, direction or order provided for under Article 226 of the Constitution of India, prohibiting Respondent No. 2 from purporting to act, to entertain or to adjudicate upon any of the disputes, differences or matters set out or referred to in the Petition filed by Respondent No. 1 before Respondent No. 2 (being Case No. 3 of 2001).entertaining and/or adjudicating upon any matter raised in the said Petition being Case No. 3 of 2001/661.
50.	Further or in the alternative, the Petitioner is entitled to a writ of certiorari or to a writ or a writ in the nature of certiorari or or to any other writ, direction or order provided for under Article 226 of the Constitution of India (ia) calling for the records of the case, and (iib) after perusing the same, quashing and setting aside the Order purportedly passed by Respondent No. 2 on 29th May 2001 (Exhibit “O” hereto).,  Exhibit `L’ hereto.
51.	Further or in the alternative, the Petitioner is entitled to a writ of mandamus mandamus or a writ or a writ in the nature of mandamus or or any other writ, direction or order provided for under Article 226 of the Constitution of India directing that Respondent No. 1 to forthwith withdraw the purported proceeding commenced by it by the Petition filed by it filed by Respondent No. 1 before Respondent No. 2 (, being Case No. 3 of 2001) (Exhibit “K” hereto)./661.
52.	In the Petition filed by The Petitioner submits that Respondent No. 1 before Respondent No. 2 (being Case No. 3 of 2001), Respondent No. 1 has sought interim relief, and ad-interim relief in terms of prayers (j), (k) and (l) of the Petition. On 29th May 2001 Respondent No. 2 granted ad-interim relief in terms of prayers (j) and (l) of the Petition by an ad-interim Order made by it on that date (Exhibit “O” hereto). For the reasons set out above, the proceeding purportedly commenced stated hereinabove, the proceedings filed by Respondent No. 1 before Respondent No. 2 are is without jurisdiction. It is therefore proper and fair that, pending the hearing and final disposal of this Writ Petition, this Hon'ble Court prohibit Respondent No. 2 from proceeding any further with the said purported proceeding. Further, for the same reasons as aforestated, the ad-interim Order purportedly made by Respondent No. 2 on 29th May 2001 was made without jurisdiction. It is therefore also fit and proper that, pending the hearing and final disposal of this Writ Petition, this Hon'ble Court   stays the operation of the ad-interim Order purportedly passed by Respondent No. 2 on 29th May 2001. , Exhibit `L’ hereto. The Petitioner furthermore respectfully submits that it is also entitled, in addition, to ad-interim reliefs in the terms set out above since, unless such ad-interim relief is granted, as otherwise there will be grave and irreparable injustice and harm done to the Petitioner if Respondent No. 2 is allowed to proceed with the purported proceeding before it. The present Writ Petition will also be rendered infructuous.
53.	The Petitioner states that it has they have no other adequate, efficacious or alternative remedy under the said ERC Act save and except this Writ Petition, petition, and the reliefs claimed herein, if granted, would be complete.
54.	The Petitioner has its Registered Office in Mumbai. The Respondents have their offices in Mumbai. This Hon’ble Court,  therefore, has jurisdiction, to entertain and to try this petitionWrit Petition.
55.	This Writ Petition is petition is being declared by Mr. Jaiprakash Desai, who is the General Manager (Commercial) of the Petitioner company and who is able to depose to the facts and circumstances of the case.
56.	The Petitioner has paid the appropriate Court fees on due in respect of this Writ Petition.
57.	The Petitioner states that it has not filed any other Writ they have not filed any other Petition in respect of the subject matter of this Writ Petition petition either in this Hon’ble Court or in the Hon’ble Supreme Court of India.
58.	The Petitioner will rely on upon the documents a list whereof is annexed hereto.
The Petitioner, therefore prays:
(a)	for For a declaration that Respondent No.2 has no jurisdiction to act, to entertain or to adjudicate upon any of the disputes and differences which have arisen as between the Petitioner and Respondent No. 1 arising under, out or in connection with the PPA;between the Petitioner and the 1st Respondent;
(b)	For a writ of prohibition or a writ in the nature of prohibition or any other writ, direction or order provided for under Article 226 of the Constitution of India prohibiting Respondent No. 2 from acting in relation to, from entertaining or from adjudicating upon any matter raised in the said Petition filed by Respondent No. 1 before Respondent No. 2 (being Case No. 3 of 2001) (Exhibit “K” hereto);/661;
(c)	For a writ of certiorari or a writ in the nature of certiorari and/or any other writ, direction or order provided for under Article 226 of the Constitution of India (ia) calling for the records of the case, and (iib) after perusing the same, quashing and setting aside the Order purported dated 29 May 2001 passed by Respondent No. 2 on 29th May 2001 (Exhibit “O”, hereto) in the proceeding filed by Respondent No. 1 before Respondent No. 2 (being Case No. 3 of 2001);, Exhibit  `L’ hereto;
(d)	For a writ of mandamus or a writ in the nature of mandamus and/or any other writ, direction or order provided for under Article 226 of the Constitution of India directing Respondent No. 1 to forthwith to withdraw the proceeding purportedly filed by Respondent No. 1 before Respondent No. 2 (being , being Case No. 3 of 2001);/661;
(e)	Pending the hearing and final disposal of this Writ Petition, Respondent No. 2 be restrained by an Order order and Injunction injunction from proceeding any further with the said proceeding purportedly filed by Respondent No. 1 before Respondent No. 2 (being Case No. 2 of 2001);/661;
(f)	Pending the hearing and final disposal of this Writ Petition, stay the operation of the ad-interim Order dated 29 May 2001 purportedly made by Respondent No. 2 on 29th May 2001 in the said proceeding filed by Respondent No. 1 before Respondent No. 2 (being Case No. 2 of 2001) (Exhibit “O” hereto);/661;
(g)	For ad-interim relief in terms of prayers (e) and (f) above;
(h)	For costs of this Writ Petition;
(i)	For such further and other relief as this Hon'ble Court may deem fit and proper in the circumstances of the case.
....

PETITION DRAWN BY:


For BHAISHANKER KANGA &	For DABHOL POWER COMPANY
       GIRDHARLAL,


	Partner,					(Petitioner)
Advocates for Petitioner.


V E R I F I C A T I O N


		I, ______________________, the _________________ of the Petitioner Company abovenamed, residing at _________________, do hereby declare that what is stated in paragraphs ____________ is true to my own knowledge and what is stated in the remaining paragraphs is stated on information and belief and I believe the same to be true.

Solemnly declared at Bombay		)
aforesaid this              day of 		)
2001.					)

					Before me,


					Associate,
				High Court, Bombay.


For BHAISHANKER KANGA &
       GIRDHARLAL,


	Partner,
Advocates for the Petitioner.

We are not members of Advocates’ Welfare Fund hence the stamp of Rs.2/- is not affixed.

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION NO.              OF 2001

In the matter of Article 226 of the Constitution of India
And
In the matter of the provisions of the Electricity Regulatory Commissions Act, 1998
And
In the matter of the Arbitration and Conciliation Act, 1996
And
In the matter of the Maharashtra Electricity Regulatory Commission (Conduct of Business) Regulations, 1999, framed by the Maharashtra Electricity Regulatory Commission;
And 
In the matter of Case No. 3 of 2001/661 before the Maharashtra Electricity Regulatory Commission; 
And
In the matter of the Order passed by the Maharashtra Electricity Regulatory Commission on 29 May 2001.

Dabhol Power Company, 			)
a private limited company, 			)
incorporated under the Companies 		)
Act, 1956, having its registered 			)
office at Wockhardt Towers,			)	 
East Wing, Level 4,				) 
Bandra-Kurla Complex, 			)
Bandra (East), Mumbai 400 051.		)	.....		Petitioner

           Versus

1. Maharashtra State Electricity Board,  	)
a statutory Board constituted under 	)
the provisions of Section 5 of the 	)
Electricity (Supply) Act, 1948, 		)
having its registered office at 		)
Hong Kong Bank Building, 		)
M.G. Road, Fort, Mumbai 400 001.	)

2. Maharashtra Electricity Regulatory 	)
Commission,				)
 a body corporate established under 	)
the provisions of the Electricity 		)
Regulatory Commission Act, 1998 	)
having its office at Centre 1, 		)
13th Floor, World Trade Centre,		) 
Cuffe Parade, Mumbai –400 005.	)		....	Respondents .


To,

The Prothonotary & Senior Master,
High Court,
Bombay.

Madam,


	We, DABHOL POWER COMPANY,  the Petitioner abovenamed do hereby appoint Messrs Bhaishanker Kanga & Girdharlal, Advocates, to appear, act and plead for us as our Advocates in the above matter.

	IN WITNESS WHEREOF we have set and subscribed our hands to this writing on this      day of            2001.

ACCEPTED:
						For DABHOL POWER COMPANY
For and on behalf of
M/s. Bhaishanker Kanga &
Girdharlal, Advocates,
Maneckji Wadia Bldg; 3rd floor,			(PETITIONER)
Nanik Motwane Marg, Fort,
Mumbai-400 023.				

Regd.No.42

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION NO.              OF 2001

In the matter of Article 226 of the Constitution of India and etc.

Dabhol Power Company		....				Petitioner
	Versus
Maharashtra State Electricity Board
and another.				....				Respondents

MEMORANDUM OF ADDRESS

	The address of the Petitioner for the purpose of service of the process of the Court is as of their Advocates:

	C/o.M/s.Bhaishanker Kanga & Girdharlal,
	Advocates, Solicitors & Notary,
	Maneckji Wadia Building,
	3rd Floor,
	Nanik Motwane Marg,
	Fort, Mumbai-400 023.
			…..

For BHAISHANKER KANGA &
       GIRDHARLAL,

	   

	Partner,
Advocates for the Petitioner.
A01374448/0.1/06 Jun 2001
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