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COMMENTS 

OF THE OFFICE OF RATEPAYER ADVOCATES

ON THE DRAFT DECISION OF ALJ DEULLOA

The Office of Ratepayer Advocates (ORA) submits these comments pursuant to the February 20 Ruling. 

ORA notes that the implications of the Department of Water Resources’ (DWR) letter are more extensive than the issues addressed in the draft decision, and  the Commission would likely benefit from a more extensive comment period, despite the considerable urgency in addressing DWR’s needs.

I. AN ORDERING PARAGRAPH SHOULD BE ADDED TO ADDRESS ACCEPTANCE BY THE DWR

DWR requests that the Commission issue an order that  “… upon its acceptance by the Department … will constitute an agreement between the Department and the Commission within the meaning of Section 80110 of the Water Code.” Under this process, the agreement will not be completed until DWR “accepts” the Commission order. However, how this acceptance will be reflected in the CPUC record is unclear in the Draft Decision.  The Commission should provide a means that allows all parties to be formally noticed of DWR’s acceptance or non-acceptance of this order.

II. THE ORDER MUST DEAL WITH ARTICLE 5.5 OF THE PUBLIC UTILITIES CODE

P.U. Code § 80100 states in pertinent part:

The commission may enter into an agreement with the department with respect to charges under Section 451 for purposes of this division, and that agreement shall have the force and effect of a financing order adopted in accordance with Article 5.5… as determined by the Commission.

  Article 5.5 provides that the Commission’s determinations regarding financing orders “shall be irrevocable” and otherwise severely limits the Commission’s authority to modify such decisions later. See P.U. Code § 841(c).

First, the Draft Decision makes no finding or conclusion whether the agreement is with respect to charges under Section 451.  If that is the Commission’s intent, the decision should so state.

Secondly, if the agreement addresses Section 451, ORA is concerned that the methodology the Draft Decision proposes in ordering paragraph 1 will later be found irrevocable.  Thus, while the methodology might be adjusted in the future, it could not be subject to refund as long as it endures.

Thirdly, the Commission should state that the interim method shall be subject to prospective adjustment, both on an interim and permanent basis. 

III. COMMISSION ACTION IS NECESSARY TO IMPLEMENT DWR’S RIGHT TO RECOVER REVENUE REQUIREMENT

Page 2 of the draft decision states, “Because the statute establishes this right, no action is required by DWR or the Commission to establish DWR’s right to recover its revenue requirement.”  While the right may be established, effecting the right requires Commission action.  There are two elements of the right to recover: determination of a revenue requirement, and the means to recover that revenue requirement.  The draft decision appropriately finds that DWR is authorized to determine its revenue requirement.  The draft also addresses recovery and allocation, but only in part.

Neither D.01-01-061 nor the draft decision establish a California Procurement Adjustment or a Fixed Department of Water Resources Set-Aside, as provided by P. U Code § 360.5.  DWR’s letter indicates that lenders and sellers seek assurances that DWR will be able to recover its revenue requirement.  Establishing the California Procurement Adjustment (CPA) and the Set-Aside surely enhance achievement of that objective.  While these may not be the most critical steps from sellers’ perspective, linkage of the amount to be recovered with the statutory recovery mechanism create additional certainty.  Consequently, ORA recommends that the Commission direct the utilities to file advice letters to explicitly establish a CPA and Set-Aside, and that the procedure provided for in ordering paragraph 2 applies.  Ordering paragraph 2 directs that the utilities work with DWR, which is obviously beneficial for these mechanisms intended to provide funds to DWR.  The CPA and Set-Aside established in the decision as issued could be modified subsequent to the process laid out in Judge DeUlloa’s February 9 ruling setting a schedule for developing an interim CAP.

IV. THE INTERIM METHODOLOGY MUST CONFRONT THE TRADEOFF BETWEEN DWR AND THE UTILITIES 

The draft decision affirms the interim methodology stated in D.01-01-061 (pp. 4-5).  Generally, the draft decision would provide for a substantial portion of generation related rates to go to DWR.  For example, while illustrative, Southern California Edison’s (SCE or Edison) and Pacific Gas & Electric’s (PG&E) workshop presentation on the portion of procurement to be undertaken by DWR reflected 27% and 44% of load, respectively.

There is no assurance that the allocated revenues will match either DWR’s related financial needs or those of the utilities.  PG&E’s estimate is that its revenue requirement would be 60% of the generation related rate.  Thus, again on an illustrative basis, PG&E would receive 56% of generation related rates, with obligations for 60%, leaving a 4% shortfall.
  According to Edison, its obligations consume very close to 100% of generation, which would leave it with a shortfall of over 20%.

ORA understands the overall purpose of ABX1 to be to sustain California’s ability to deliver power to the customers of investor-owned utilities, while relieving utilities of the financial burden associated with procurement.  In rebuttal testimony in the rate stabilization phase of this docket, PG&E and Edison have averred that the risks of procurement for them may continue to be substantial.  At the same time, sustaining California’s ability to deliver power to customers requires that DWR have the means and standing necessary to recover its costs.

These prospective current conflicts require a careful balancing of the needs and equities involved.  PG&E puts forth certain uncertainties associated with ABX1 in justification of a rate increase.
  ORA does not believe ABX1 justifies a rate increase for utilities.  Therefore, in balancing the needs here, the interim allocation methodology should avoid the potential for additional financial burdens upon PG&E and SCE.  ORA therefore recommends that on an interim basis, the allocation methodology provide that the lesser of the amount provided for in D.01-01-061, or the remaining generation related revenue after the utility pays the cost of its own generation and purchases, be placed in trust for DWR.  On a permanent basis, ORA leans toward the development of a specified rate.  For now, ORA believes that prevention of further utility rate increases is paramount, and justifies a potential temporary reduction in the amounts available to DWR.
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� However, it may be possible to provide greater flexibility in addressing this issue.  The Commission may be able to make an interim, but irrevocable determination as to the California Procurement Adjustment, and reserve for the future, the portion of that which will go to the Fixed Department of Water Resources Set-Aside.


� For SCE, 21,000 GWh out of 77,000 and for PG&E 33,000 GWh out of 75,000.


� For purposes of this filing, ORA is simply using utility illustrative numbers.  This should not be interpreted to mean that ORA agrees with the basis for utility calculations.


� February 14, 2001 rebuttal testimony, page 1-10
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