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I have again reviewed the Stikeman, Elliott memo.

The issue revolves around the “perfection” of a security interest in “money” or an “account” under the Personal Property Security Acts (“PPSA”) of the various provinces (primarily, for our purposes, Alberta and Ontario) and whether cash held in a collateral account by or on behalf of the secured party constitutes “possession” of “money” or of an “account” for the purposes of “perfection” under the PPSA, or whether “perfection” of the security interest by registration of a financing statement at the Personal Property Registry is required. 

Having looked into the matter, I believe that Stikeman’s opinion is the better view and, more importantly, the more conservative view (i.e. the secured party should not rely on “perfection” of a security interest in “money” or an “account” by possession through a collateral account, and if no financing statement was registered, the priority of the security interest would be at risk to the claims of prior secured creditors and/or trustees in bankruptcy).  

Firstly,  an “account” cannot be classified as “money” under the PPSA since “money” conotes cash, and therefore cash held in a collateral account does not constitute possession of “money”.  

Secondly, an “account” itself is an “intangible” under the PPSA, and perfection of a security interest in an intangible cannot be perfected by possession (because the collateral does not have a physical existence).

For non-deposit taking institutions (such as us), the risk of non-perfection of cash collateral held in a collateral account of a deposit taking institution also raises complicated issues and other risks in respect of rights of set off which may arise in favour of the deposit taking institution holding the collateral and who may also be owed obligations by the debtor.

In any event, if “perfection” by possession cannot be assured, “perfection” by registration cannot necessarily be relied upon either, not so much because registration itself is an onerous task, but rather because priority even then cannot be assured (i.e. under the PPSA certain confirming searches must be obtained and certain factual matters must exist before priority can be assured and, on this basis, it is customary for law firms either not to give priority opinions with respect to “perfection” of collateral under the PPSA or to make certain assumptions or qualifications which mean that a priority opinion cannot be relied upon with certainty).

Accordingly, I believe we should be continuing to follow our current practice of avoiding cash collateral and taking security by letter of credit only.

If you have any questions or would like to discuss this matter further, please give me a call.

Regards, Peter

Respect
Integrity
Communication
Excellence
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