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CONFIDENTIAL - ATTORNEY CLIENT PRIVILEGE

COMMUNICATION BETWEEN ATTORNEYS
The following updates the status of the various aspects of the ongoing renewal negotiations for Transwestern right-of-way with the Navajo Nation for the past week:

Task Force Discussions:

Zaman is on holiday until early to mid January 2000. 

Bureau of Indian Affairs/Dept. of Interior Meeting:

Enron Government Affairs is attempting to schedule a meeting between Transwestern representatives and John Leshy, the DOI solicitor and possibly Kevin Gover, Assistant Secretary of Indian Affairs or members of his staff.

FERC Follow-up:

Materials have been developed for follow-up discussions with FERC staff.  Specifically, an initial analysis of capacity to southern California demonstrates a shortfall of approximately 1.5 bcf/d in 2004 if the Transwestern and northern El Paso systems which lie across Navajo lands were interrupted.  Additional contacts with the Office of the General Counsel are planned prior to year end regarding the briefing materials provided on November 17th meeting and other issues.

Internal Discussions:

A meeting was held on December 8, 1999 between Derrick, Moran, Soldano and McCartney to discuss the Nation’s standard terms and conditions.  A another meeting is scheduled for December 17, 1999.  As soon as these discussions have been completed a meeting will be scheduled with GPG management to discuss the terms and conditions and the rationale and risks associated with various provisions.  A “most recent” form of the Nation’s standard terms and conditions has been obtained by Ruzow.  These terms are essentially identical to the terms previously provided.  Ruzow has also provided input on the limited flexibility that may be possible with the Nation on such terms based upon his prior negotiations with the Nation’s Department of Justice.  

Risk Management Efforts:

A conference call was held on December 9, 1999 between Risk Management representatives and Soldano and several insurance brokerage representatives to clarify coverage and Indian Law issues.  There continues to be an interest in the type of coverage that Transwestern seeks but since it is a specific hybrid it may take some time before a proposal is available for Transwestern’s review. 

Discussions with El Paso:

On December 15, 1999 McGee, Sinclair, Soldano and McCartney met with all senior representatives of El Paso’s ROW group and their ROW staff counsel.  Although a recent addition to El Paso’s legal staff, counsel was well versed in Indian Law from prior practice. El Paso ROW staff has considerable experience with negotiating ROW with 11 different southwestern tribes. The meeting was very open.  A great amount of detailed experience and information/case material was shared over tribal ROW issues with a particular emphasis on the Navajo Nation.

El Paso has 900 miles of transmission lines, 300 miles of gathering lines and six compressor stations on Navajo lands.  Their pipeline ROW expires in October 2005.  The six compressor station leases expire at various periods between 2006 and 2013. 

El Paso staff are in the initial stages of preparing their Navajo renewal application, prompted in part by a recent request by Zaman to approach the Nation early with their renewal.

It was immediately apparent that El Paso was actively considering an aggressive approach to resolution of tribal ROW issues.  This has been prompted by a significant negotiation with the Southern Ute Tribe over ROW which expires in February 2000.  El Paso has engaged the Washington office of Andrews & Kurth to prepare an opinion on available options for El Paso where  conflicts exist between their FERC certificate obligations and ROW disputes.  El Paso had not researched the applicability of condemnation to tribal lands under the NGA on the assumption that their was no such authority existed under the NGA although outside counsel had suggested this may line of research may prove fruitful.  


El Paso has not experienced aggressive jurisdictional assertions with any tribe including the Navajos and the very recent discussions with the Southern Utes.  However, El Paso was cognizant of the impact of the jurisdictional clauses proposed by the Nation in their “standard terms and conditions” in part due to their experience with Bloxum of the Navajo Justice Department and the uranium mining case which was recently decided by the  Supreme Court and in which INGAA filed and amicus brief.  In their last grant with the Nation in 1995 the standard terms and conditions were not incorporated into the discussions or the grant.  Bloxum later threatened to have the Nation revoke El Paso’s ROW easement if El Paso would not accept the Nation’s terms and conditions after the fact – which action would have seriously undermined El Paso’s position in the uranium matter.  Bloxum appeared to have laid blame for the “oversight” in part on Zaman.


El Paso estimated that a 10 year renewal for all ROW would cost approximately $125 million at their 1995 ROW rate.  It was suggested that this figure was considerably understated based upon Transwestern’s recent discussions.

At the close of the meeting and in subsequent discussions it was agreed that representatives of ROW would maintain close contact and legal staff would do the same.   El Paso was disinclined to enter into a confidentiality agreement with the Nation for the same reasons Transwestern declined.  Information would be shared on legal research and specific cases including a recent Montana tax case.
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