ENRON COMMENTS 3-20-01


NON-DISCLOSURE AGREEMENT
This Non-Disclosure Agreement (the “Agreement”) dated March 16, 2001 is entered into by and  between the parties signing below and governs the disclosure of Confidential Information (as hereinafter defined).
1. Disclosure of Confidential Information. Each party shall disclose (the “Disclosing Party”) to the other party (the “Receiving Party”)  certain Confidential Information in connection with business and technical discussions related to determining the compatibility of certain features of Sabre’s Air Pricing application with certain feathres of Enron Net Work’s current commodity trading exchange application(“Purpose”).  THE DISCLOSING PARTY PROVIDES ALL CONFIDENTIAL INFORMATION SOLELY ON AN “AS IS” BASIS WITHOUT WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY WARRANTY OF MERCHANTABILITY.
2. Confidential Information.  "Confidential Information" means any and all information disclosed by the Disclosing Party  to the ReceivingParty, including without limitation (i) patent and patent applications, (ii) trade secrets, (iii) copyrighted information, (iv) business and technical information relating to each of the party’s proprietary electronic application products, (v) residual knowledge (as hereinafter defined”) and (vi) other proprietary information.  Any written document or other tangible material will be appropriately marked by the Disclosing Party to indicate whether it contains Confidential Information. At the time of disclosing information other than in a written document or other tangible material, the Disclosing Party will inform the Receiving Party about the confidential nature of any Confidential Information disclosed.

3. Exclusions.  “Confidential Information” excludes information that: (i) was in the public domain when communicated to the Receiving Party; (ii) enters the public domain through no fault of the Receiving Party; (iii) was in the Receiving Party’s possession free of any obligation of confidence when communicated to the Receiving Party; (iv) is rightfully communicated to the Receiving Party by a third party free of any obligation of confidence to the Disclosing Party; or (v) is developed by or on behalf of the Receiving Party independently of and without reference to any of the Disclosing Party’sConfidential Information as reflected in the books and records of the Receiving Party.

4. General Obligations.  The Receiving Party will use the Disclosing Party’s Confidential Information only for the Purpose.  The Receiving Party will hold the Disclosing Party’s Confidential Information in strict confidence and protect the Disclosing Party’s Confidential Information from disclosure using the same care the Receiving Party uses to protect its own confidential information of like importance, but not less than reasonable care.  The Receiving Party will permit access only to its and its affiliates’ directors, employees/contractors and advisors who need to know the Confidential Information in connection with the Purpose and who are advised of and agree to comply with the obligations in this Agreement.  The Receiving Party is responsible and liable for acts and omissions of such persons in respect of the Confidential Information.  The Receiving Party may copy the Disclosing Party’s Confidential information only as necessary for the Purpose and any reproduction must contain any and all notices or legends that appear on or in the original.  All other rights in the Confidential Information are reserved by the Disclosing Party.

5. Obligations for Technical Information. The Receiving Party will not modify, disassemble, reverse engineer, decompile, or create other works from any of the Disclosing Party’s software.  The Receiving Party will not export, directly or indirectly, any technical information acquired from the Disclosing Party or any product utilizing any such information to any country for which the U.S. Government or any agency thereof at the time of export requires an export license or other governmental approval without first obtaining such license or approval.

6. Exception to Confidentiality Obligation.  The Receiving Party may disclose the Disclosing Party’s Confidential Information as required by law or governmental authority, including pursuant to a subpoena or court order.  The Receiving Party shall use reasonable efforts to: (i) promptly notify the Disclosing Party of the disclosure requirement; (ii) cooperate with the Disclosing Party’s reasonable efforts to resist or narrow the disclosure and to obtain an order or other reliable assurance that confidential treatment will be accorded the Disclosing Party’s Confidential Information; and (iii) if disclosure is required prior to the Disclosing Party obtaining the relief sought in (ii), furnish only that portion of the Confidential Information that the Receiving Party is legally compelled to disclose according to advice of its legal counsel.

7. Residual Knowledge.  For purposes of this Agreement, the term “residual knowledge” shall mean any knowledge and experience retained in intangible form in the unaided memories of its directors, employees/contractors and advisors as a result of viewing the Disclosing Party’s Confidential Information.  All such residual knowledge shall be subject to the provisions of Sections 4, 8 and 9 of this Agreement.
8. Term.  This Agreement shall expire two (2) years after the date of the most recently executed Supplement.  Either party may terminate this Agreement with or without cause at any time upon thirty (30) days written notice to the other party. 

9. Effect of Termination.  Notwithstanding any expiration or termination of this Agreement, the obligations in Sections 4 and 5 shall survive and continue in full force and effect, subject to the provisions of Section 3 of this Agreement: (a) for two (2) years after disclosure with respect to non-technical Confidential Information, and (b) indefinitely with respect to technical Confidential Information.  Upon termination or expiration of this Agreement, or upon the Disclosing Party’s written request, the Receiving Party will promptly, either destroy all of the Disclosing Party’s Confidential Information in its possession, including all copies and compilations thereof, whether on computer storage devices or otherwise, and provide an officer’s certificate confirming its destruction, or, if requested by the Disclosing Party, return all of the Disclosing Party’s Confidential Information, including all copies and compilations thereof; provided, however, the Receiving Party shall be entitled to retain one copy of all compilations or other evaluation materials developed by the Receiving Party (or those who were authorized on its behalf) in relation to the Purposes, subject to the continuation of the obligations in Sections 4 and 5.

10. Equitable Remedies. The Receiving Party acknowledges that the Disclosing Party’s Confidential Information may contain valuable trade secrets and that the Receiving Party’s breach of this Agreement may cause irreparable damage to the Disclosing Party for which the Disclosing Party will be entitled to obtain injunctive or other equitable relief as well as monetary damages.

11. Miscellaneous.  Each party represents and warrants to the other party that (i) it has the requisite corporate authority to enter into and perform this Agreement, (ii) this Agreement constitutes its legally binding obligation, enforceable in accordance with its terms, and (iii) its execution and performance under this Agreement, including its disclosure of Confidential Information to the the Receiving Party, will not result in a breach of any obligation to any third party or infringe or otherwise violate any third party’s rights.  This Agreement shall be governed by, enforced under, and construed and interpreted in accordance with, the laws of Texas without reference to conflict of laws principles.  If any provision of this Agreement is found by a proper authority to be unenforceable or invalid such unenforceability or invalidity shall not render this Agreement unenforceable or invalid as a whole and in such event, such provision shall be changed and interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  Neither party will assign or transfer any rights or obligations under this Agreement, including by operation of law, without the prior written consent of the other party.  This Agreement represents the complete and exclusive agreement regarding the disclosure of Confidential Information between the parties, and replaces any prior oral or written communications between the parties regarding Confidential Information.  This Agreement may be signed in multiple copies, each of which shall constitute the same instrument. Once completely executed, any reproduction of this Agreement made by reliable means shall be considered an original.

12.
Arbitration.  Excepting the right of a party to seek such relief under Section 10, all claims and matters in question arising out of this agreement or the relationship between the parties created by this agreement, whether sounding in contract, tort or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act.  The arbitration shall be administered by the American Arbitration Association ("AAA").  There shall be three arbitrators.  Each party shall designate an arbitrator, who need not be neutral, within 30 days of receiving notification of the filing with the AAA of a demand for arbitration.  The two arbitrators so designated shall elect a third arbitrator.  If any party fails to designate an arbitrator within the time specified or the two parties' arbitrators fail to designate a third arbitrator within 30 days of their appointments, the third arbitrator shall be appointed by the AAA.  It is expressly agreed that the arbitrators shall have no authority to award punitive or exemplary damages, the parties hereby waiving their right, if any, to recover punitive or exemplary damages, either in arbitration or in litigation.
In Witness Whereof, the parties hereto have caused this Non-Disclosure Agreement to be executed as of the date first set forth above.
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