Appendix B

Duke Power's Force Majeure Provisions

The force majeure provisions set forth below are suitable for a purchased power agreement. They are adapted from and closely follow the force majeure provisions in EEI’s “Master Power Purchase & Sale Agreement” (Sections 1.22 and 3.3) which was released in November, 1999.  Conforming changes to those provisions are shown in brackets in the text.  Otherwise, the text is identical to EEI’s text.  Additionally, Duke requires certain limited additions to the EEI provisions, which are set forth below in separately identified paragraphs.  In an actual purchased power agreement these additional provisions would be integrated with the provisions from the EEI master agreement.  

Definition of Force Majeure (from EEI Section 1.22 with conforming changes in brackets) 

“Force Majeure” means an event or circumstance which prevents one Party from performing its obligations under [this Purchased Power Agreement], which event or circumstance was not anticipated as of the date [of this Agreement], which is not within the reasonable control of, or the result of the negligence of, the Party claiming Force Majeure (the “Claiming Party”), and which, by the exercise of due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided.  Force Majeure shall not be based on (i) the loss of Buyer's markets; (ii) Buyer's inability economically to use or resell the Product purchased hereunder; (iii) the loss or failure of Seller’s supply (provided that Force Majeure could be based on the loss or failure of Seller's supply if such loss or failure is due to flood, earthquake, tornado, hurricane, fire resulting from natural causes, sabotage, terrorism or war and otherwise meets the criteria for Force Majeure set forth in this paragraph); or (iv) Seller’s ability to sell the Product at a price greater than the Contract Price.  Neither Party may raise a claim of Force Majeure based in whole or in part on curtailment by a Transmission Provider unless (i) such Party has contracted for firm transmission with a Transmission Provider for the Product to be delivered to or received at the Delivery Point and (ii) such curtailment is due to “force majeure” or “uncontrollable force” or a similar term as defined under the Transmission Provider’s tariff; provided, however, that existence of the foregoing factors solely shall not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent a showing of other facts and circumstances which in the aggregate with such factors establish that a Force Majeure as defined in the first sentence hereof has occurred. 

Additions to EEI Definition of Force Majeure (to be integrated with EEI text in a PPA) 

Force Majeure shall not be based on:  (x) events or conditions which affect the cost of complying with this Agreement, but do not prevent or delay performance, including changes in fuel costs or other costs of operating or purchasing from Seller’s resources; (y) financial or monetary constraints or inability of either party to pay its debts as they come due; or (z) the disallowance of recovery of any costs related to the sale and purchase of capacity or energy under this agreement by FERC, the NCUC, the SCPSC, or any other governmental agency.          

Applicability of Force Majeure  (from EEI Section 3.3 with conforming changes in brackets)  

To the extent either Party is prevented by Force Majeure from carrying out, in whole or part, its obligations under any Transaction and such Party (the “Claiming Party”) gives notice and details of the Force Majeure to the other Party as soon as practicable, then, unless the terms [hereof] specify otherwise, the Claiming Party shall be excused from the performance of its [corresponding] obligations with respect to [this Agreement] (other than the obligation to make payments then due or becoming due with respect to performance prior to the Force Majeure).  The Claiming Party shall remedy the Force Majeure with all reasonable dispatch.  The non-Claiming Party shall not be required to perform or resume performance of its obligations to the Claiming Party corresponding to the obligations of the Claiming Party excused by Force Majeure.

Limitations on Applicability of Force Majeure. (to be integrated with EEI text in a PPA)

x.1
In no event will any delay or failure of performance caused by any conditions or events of Force Majeure extend this Agreement beyond its stated term.

x.2
In the event of any delay or failure of performance caused by conditions or events of Force Majeure, which would otherwise constitute an Event of Default pursuant to Article __, any otherwise applicable cure provisions of Article __ shall not apply and if such delay or failure of performance is not cured within 180 days from the date of the occurrence of such Force Majeure then the other Party may, at any time following the end of such 180 day period, terminate this Agreement, upon written notice to the Claiming Party, without further obligation by the terminating Party except as to costs and balances incurred prior to the effective date of such termination.

x.3
As soon as the Claiming Party becomes aware that it will be unable to resume its performance which is excused by Force Majeure within 180 days from the date of the occurrence of such Force Majeure, the Claiming Party shall notify the other Party of such circumstances.  Within 30 days of such notification, the other Party shall notify the Claiming Party as to whether it will terminate this Agreement at the conclusion of such 180 day period or whether, and for how long, it will extend such period.

