AMENDMENT NO. 3 TO
SECURITIES PURCHASE AGREEMENT
AMENDMENT NO. 3 TO SECURITIES PURCHASE AGREEMENT, dated as of May 11, 2001 (“Amendment No. 3”) by and among AES Greystone, L.L.C., a Delaware limited liability company (“Purchaser”) and Volunteer Land Development Company, L.L.C. a Delaware limited liability company (“Seller”) (Purchaser and Seller each hereinafter referred to as “Party” and collectively as the “Parties”).

RECITALS

WHEREAS, Purchaser and Seller have entered into that certain Securities Purchase Agreement, dated as of December 15, 2000 , as amended by Amendment No. 1 thereto dated as of May 1, 2001 and by Amendment No. 2 thereto dated as of May 9, 2001 (as amended, the “SPA”) pursuant to which and subject to the terms and conditions set forth therein, Seller has agreed to sell and Purchaser has agreed to purchase the Interests; and


WHEREAS, the Parties desire to amend the SPA as set forth herein.

NOW, THEREFORE, in consideration of the foregoing premises and for other consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereto each hereby agrees as follows:

AGREEMENT

SECTION 1. Capitalized Terms.

Capitalized terms used but not defined herein shall have the meanings specified in the SPA.

SECTION 2. Amendments.

The SPA is hereby amended as follows:

(a) Section 2.2 of the SPA is hereby deleted in its entirety and replaced with the following:

“SECTION 2.2
Purchase and Sale of Interests.

Subject to the terms and conditions herein set forth, the Seller agrees to sell to the Purchaser and the Purchaser agrees to purchase from the Seller the Interests for a purchase price (“Purchase Price”)
 equal to Two Million Five Hundred Thousand Dollars ($2,500,000) (the "Accelerated Closing Payment") payable as follows:  (i) One Million Dollars ($1,000,000) in cash payable in accordance with Section 2.5 of this Purchase Agreement and (ii) One Million Five Hundred Thousand Dollars ($1,500,000) (the "Deferred Portion of the Purchase Price") payable pursuant to the terms of a promissory note (the "AES Promissory Note") the form of which is attached hereto as Schedule 2.2 which shall be executed by Purchaser (and guaranteed by AES Corporation pursuant to the terms of the Guaranty) and delivered to Seller at Closing, in the original principal amount of the Deferred Portion of the Purchase Price, payable to the order of Seller and due and payable in full on August 1, 2001.  Purchaser hereby agrees to fulfill all of its obligations pursuant to the terms of AES Promissory Note.  Notwithstanding anything stated herein to the contrary, Purchaser's obligations pursuant to this Section 2.2 shall survive the Closing.
(b) Section 2.3 of the SPA is hereby deleted in its entirety and replaced with the following:

The purchase and sale of the Interests will take place at a closing (the “Closing”) to be held at the offices of Seller at 9:00 a.m. Houston, Texas time, on May 11, 2001, or on such other date to which the Seller and the Purchaser shall mutually agree.
(c) Section 2.5 of the SPA is hereby deleted in its entirety and replaced with the following:
(d) 
(e) 
On or before 5:00 p.m. Houston, Texas time, on May 10, 2001 Purchaser shall cause (a) payment of the cash portion of the Accelerated Closing Payment (One Million Dollars ($1,000,000)) to be made by wire or intrabank transfer of immediately available funds to Seller's pursuant to the wiring instructions described on Schedule 2.5 and (b) the original, executed AES Promissory Note to be delivered to Seller.
(f) Schedule 1 to the SPA shall be amended by inserting the following defined terms following the term "AAA" as follows:

“Accelerated Closing Payment” has the meaning provided therefor in Section 2.2(a) of the Purchase Agreement.

“AES Promissory Note” has the meaning provided therefor in Section 2.2(a) of the Purchase Agreement.

SECTION 3. Representations, Warranties and Covenants of Purchaser.

Purchaser hereby represents, warrants and covenants that:

(a) Company Action.  It has all necessary company power and authority to execute and deliver this Amendment No. 3; the execution and delivery of this Amendment No. 3 has been duly authorized by all necessary company action on its part; and this Amendment No. 3 has been duly and validly executed and delivered by Purchaser and constitutes its legal, valid and binding obligation, enforceable in accordance with its terms; and

(b) Approvals.  No approvals are required from any Governmental Authority for the execution and delivery by Purchaser of this Amendment No. 3 or for the validity or enforceability thereof.

SECTION 4. Representations, Warranties and Covenants of Seller.

Seller hereby represents, warrants and covenants that:

(a) Company Action.  It has all necessary company power and authority to execute and deliver this Amendment No. 3; the execution and delivery of this Amendment No. 3 have been duly authorized by all necessary company action on its part; and this Amendment No. 3 has been duly and validly executed and delivered by it and constitutes its legal, valid and binding obligation, enforceable in accordance with its terms; and

(b) Approvals.  No approvals are required from any Governmental Authority for the execution and delivery by it of this Amendment No. 3 or for the validity or enforceability thereof.

SECTION 5. Binding Effect.

This Amendment No. 3 shall become effective when it shall have been executed by both of the Parties and thereafter shall be binding upon and inure to the benefit of their respective successors and assigns.

SECTION 6. Miscellaneous.

(a) Governing Law; Consent to Jurisdiction.  This Amendment No. 3 shall be governed by, and construed in accordance with, the law of the State of New York without regard to conflict of law principles.

(b) Headings.  Headings in this Amendment No. 3 are included herein for convenience of reference only and shall not constitute a part of this Amendment No. 3 for any other purpose.

(c) Counterparts.  This Amendment No. 3 may be executed in any number of counterparts, which when so executed and delivered shall constitute one and the same instrument.

(d) Effectiveness and Effect.

(i) The Parties hereto agree that the SPA, as amended hereby, is in full force and effect in accordance with its terms and is hereby ratified and confirmed.

(ii) Upon the due execution and delivery of this Amendment No. 3 by the Parties, on and after the date hereof, each reference in the SPA to “this Agreement”, “hereunder”, “herein” and words of like import referring to the SPA shall mean and be a reference to the SPA as amended hereby.

IN WITNESS WHEREOF, each party hereto has caused this Amendment No. 3 to be executed by its authorized representative as of the date first written above.

AES Greystone, L.L.C.

By:  

Name:
Title:

Volunteer Land Development Company, L.L.C.

By:  

Name:
Title:

Schedule 1

Schedule 2.2
PROMISSORY NOTE
Dated as of May 11, 2001 
(the “Effective Date”)

$1,500,000.00
Houston, Texas 

THE AES GREYSTONE, L.L.C., a Delaware limited liability company (“Debtor”), for value received, hereby promises to pay to VOLUNTEER LAND DEVELOPMENT COMPANY, L.L.C., a Delaware limited liability company (“Lender”), whose address is 1400 Smith Street, EB3132E Houston, Texas, 77002, or order, on or before the Maturity Date (defined below), as herein provided, the principal sum of ONE MILLION FIVE HUNDRED THOUSAND AND 00/100 DOLLARS ($1,500,000.00) (the “Principal Amount”) as hereinafter set forth.

Initially capitalized terms which are not otherwise defined in this Note shall have the meanings set forth in the Securities Purchase Agreement among Lender, as seller, and AES GREYSTONE, L.L.C., a Delaware limited liability company, as purchaser, as such agreement may be amended, restated and/or supplemented from time to time (the “Purchase Agreement”).  In addition, the following terms shall have the following meanings for all purposes of this Note:

“Business Day” means any day on which is open for business in the State of New York, other than a Saturday, Sunday or a legal holiday.

An “Event of Default” shall be deemed to have occurred under this Note if any principal, interest or other monetary sum due under this Note is not paid within five days after the date when due; provided, however, notwithstanding the occurrence of such an Event of Default, Lender shall not be entitled to pursue its available legal and equitable remedies under this Note unless and until Lender shall have given Debtor notice thereof and a period of five days from the delivery of such notice shall have elapsed without such past-due sum being paid.

“Maturity Date” means August 1, 2001.

TERMS OF PAYMENT:

The Principal Amount shall be due and payable in full on or before the Maturity Date.  Should Debtor fail to timely pay the Principal Amount in accordance with the terms of this Note, interest shall accrue at the Default Rate on the then outstanding Principal Amount and on any other sums due under this Note.

ADDITIONAL TERMS:

Upon the occurrence of an Event of Default under this Note, time being of the essence hereof, Lender may declare the entire unpaid principal balance of this Note, accrued interest, if any, and all other sums due under this Note due and payable at once without notice to Debtor.

All past-due principal and/or interest shall bear interest from the date that is 10 business days following the due date to the date of actual payment at the lesser of the highest rate for which Debtor may legally contract, or the rate of 12% per annum (the “Default Rate”), and such Default Rate shall continue to apply following a judgment in favor of Lender under this Note.

No delay or omission on the part of Lender in exercising any remedy, right or option under this Note shall operate as a waiver of such remedy, right or option.  In any event, a waiver on any one occasion shall not be construed as a waiver or bar to any such remedy, right or option on a future occasion.

Debtor hereby waives presentment, demand for payment, notice of dishonor, notice of protest, and protest, notice of intent to accelerate, notice of acceleration and all other notices or demands in connection with delivery, acceptance, performance, default or endorsement of this Note.

All notices, consents, approvals or other instruments required or permitted to be given by either party pursuant to this Note shall be in writing and given by (i) hand delivery, (ii) facsimile, (iii) express overnight delivery service or (iv) certified or registered mail, return receipt requested, and shall be deemed to have been delivered upon (a) receipt, if hand delivered, (b) transmission, if delivered by facsimile, (c) the next Business Day, if delivered by express overnight delivery service, or (d) the third Business Day following the day of deposit of such notice with the United States Postal Service, if sent by certified or registered mail, return receipt requested.  Notices shall be provided to the parties and addresses (or facsimile numbers, as applicable) specified below:

If to Debtor:
The AES Greystone, L.L.C


1001 North 19th Street
Arlington, Virginia 22209
Attention:  General Counsel
Telephone:  (703) 522-1315
Facsimile:  (703) 528-4510

If to Lender:
Volunteer Land Development Company, L.L.C.
1400 Smith Street, EB3132E
Houston, Texas  77002
Attention:  Ben Jacoby
Facsimile:  (713) 646-4940
With a copy to:
Enron North America Corp.
1400 Smith Street, EB 3813
Houston, Texas 77002
Attention:  Kay Mann
Facsimile:  (713) 646-3393

or to such other address or such other person as either party may from time to time hereafter specify to the other party in a notice delivered in the manner provided above.

Should any indebtedness represented by this Note be collected at law or in equity, or in bankruptcy or other proceedings, or should this Note be placed in the hands of attorneys for collection after default, Debtor shall pay, in addition to the principal and interest due and payable hereon, all costs of collecting or attempting to collect this Note (the “Costs”), including reasonable attorneys’ fees and expenses of Lender (including those fees and expenses incurred in connection with any appeal and those of Lender’s in‑house counsel) and court costs whether or not a judicial action is commenced by Lender.

This Note may not be amended or modified except by a written agreement duly executed by Debtor and Lender.  In the event that any one or more of the provisions contained in this Note shall be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of this Note, and this Note shall be construed as if such provision had never been contained herein or therein.

Notwithstanding anything to the contrary contained herein, the obligations of Debtor to Lender under this Note are subject to the limitation that payments of interest and late charges to Lender shall not be required to the extent that receipt of any such payment by Lender would be contrary to provisions of applicable law limiting the maximum rate of interest that may be charged or collected by Lender.  The portion of any such payment received by Lender that is in excess of the maximum interest permitted by such provisions of law shall be credited to the principal balance of this Note or if such excess portion exceeds the outstanding principal balance of this Note, then such excess portion shall be refunded to Debtor.  All interest paid or agreed to be paid to Lender shall, to the extent permitted by applicable law, be amortized, prorated, allocated and/or spread throughout the full term of this Note (including, without limitation, the period of any renewal or extension thereof) so that interest for such full term shall not exceed the maximum amount permitted by applicable law.

It is the intent of the parties hereto that the business relationship created by this Note and is solely that of creditor and debtor and has been entered into by both parties in reliance upon the economic and legal bargains.  None of the agreements contained herein is intended, nor shall the same be deemed or construed, to create a partnership between Lender and Debtor, to make them joint venturers, to make Debtor an agent, legal representative, partner, subsidiary or employee of Lender, nor to make Lender in any way responsible for the debts, obligations or losses of Debtor.  Debtor acknowledges that Lender (or any Affiliate of Lender) and Debtor are not affiliates, agents, partners or joint venturers, nor do they have any other legal, representative or fiduciary relationship other than debtor/creditor and/or landlord/tenant relationships unrelated to the transactions contemplated by the Note.

Lender, by accepting this Note, and Debtor acknowledge and warrant to each other that each has been represented by independent counsel and Debtor has executed this Note after being fully advised by said counsel as to its effect and significance.  This Note shall be interpreted and construed in a fair and impartial manner without regard to such factors as the party which prepared the instrument, the relative bargaining powers of the parties or the domicile of any party.

Time is of the essence in the performance of each and every obligation under this Note.

LENDER, BY ACCEPTING THIS NOTE, AND DEBTOR HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT EITHER MAY HAVE TO A TRIAL BY JURY WITH RESPECT TO ANY AND ALL ISSUES PRESENTED IN ANY ACTION, PROCEEDING, CLAIM OR COUNTERCLAIM BROUGHT BY EITHER OF THE PARTIES HERETO AGAINST THE OTHER OR ITS SUCCESSORS WITH RESPECT TO ANY MATTER ARISING OUT OF OR IN CONNECTION WITH THIS NOTE, THE RELATIONSHIP OF LENDER AND DEBTOR, DEBTOR’S USE OR OCCUPANCY OF THE PREMISES, AND/OR ANY CLAIM FOR INJURY OR DAMAGE, OR ANY EMERGENCY OR STATUTORY REMEDY.  THIS WAIVER BY THE PARTIES HERETO OF ANY RIGHT EITHER MAY HAVE TO A TRIAL BY JURY HAS BEEN NEGOTIATED AND IS AN ESSENTIAL ASPECT OF THEIR BARGAIN.  FURTHERMORE, DEBTOR HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES THE RIGHT IT MAY HAVE TO SEEK PUNITIVE, CONSEQUENTIAL, SPECIAL AND INDIRECT DAMAGES FROM LENDER AND ANY OF LENDER’S AFFILIATES, OFFICERS, DIRECTORS OR EMPLOYEES OR ANY OF THEIR SUCCESSORS WITH RESPECT TO ANY AND ALL ISSUES PRESENTED IN ANY ACTION, PROCEEDING, CLAIM OR COUNTERCLAIM BROUGHT BY DEBTOR AGAINST LENDER OR ANY OF LENDER’S AFFILIATES, OFFICERS, DIRECTORS OR EMPLOYEES OR ANY OF THEIR SUCCESSORS WITH RESPECT TO ANY MATTER ARISING OUT OF OR IN CONNECTION WITH THIS NOTE.  THE WAIVER BY DEBTOR OF ANY RIGHT IT MAY HAVE TO SEEK PUNITIVE, CONSEQUENTIAL, SPECIAL AND INDIRECT DAMAGES HAS BEEN NEGOTIATED BY THE PARTIES HERETO AND IS AN ESSENTIAL ASPECT OF THEIR BARGAIN.

This obligation shall bind Debtor and its successors and assigns, and the benefits hereof shall inure to Lender and its successors and assigns.  Lender may assign its rights under this Note in Lender’s sole and absolute discretion.

Debtor may prepay this Note in full on any regularly scheduled payment date.

IN WITNESS WHEREOF, Debtor has executed and delivered this Note effective as of the date first set forth above.

DEBTOR:

AES Greystone, L.L.C., a Delaware limited liability company
By:  

Printed Name:  

Its:  

Schedule 2.5

Seller's Wiring Instructions and Account Information

