
Annex A

General Terms and Conditions (“GTC”) to a Confirmation Letter dated ( between ( and Enron Canada Corp.

This Annex A supplements, forms part of and is incorporated into the confirmation letter (the “Confirmation Letter”) to which this Annex A is attached. When a Master Power Purchase/Sale Agreement (the “Master Agreement”) is executed by the Parties, it will (i) govern all transactions (including this transaction) for the purchase and sale of Products between the Parties which are then governed by a GTC, and (ii) supersede each such GTC (including this GTC).  Capitalized terms used in this GTC shall have the meanings given to them in the Confirmation Letter except as expressly indicated otherwise in this GTC.

1. Performance Obligations.  Seller shall sell and deliver, or cause to be delivered, and Buyer shall purchase and receive, or cause to be received, at the Delivery Point the Quantity of the Product, and Buyer shall pay Seller the Contract Price.  Seller shall be responsible for any costs or charges imposed on or associated with the Product or its delivery up to the Delivery Point, including, without limitation, all transmission costs and charges, competition transition charges, debt reduction charges, control area services charges, inadvertent energy flows, and transmission losses, loss charges, fees and uplift charges.  Buyer shall be responsible for any costs or charges imposed on or associated with the Product or its receipt at and from the Delivery Point, including, without limitation, all transmission costs and charges, competition transition charges, debt reduction charges, control area services charges, inadvertent energy flows, and transmission losses, loss charges, fees and uplift charges.  Title to and risk of loss related to the Quantity shall transfer from Seller to Buyer at the Delivery Point.  Seller and Buyer shall each indemnify, defend and hold harmless the other Party from any claims, including injury to or death of persons, arising from any act or incident occurring when title to the Product is vested in the indemnifying Party.

2. Liquidated Damages.  Unless excused by Force Majeure (defined below), pursuant to the terms of the Product or by the other Party’s failure to perform, if a Party fails to schedule or deliver or receive, as applicable, all or any part of the Quantity, then such occurrence shall constitute a “Deficiency Default”.  Upon the occurrence of a Deficiency Default, the defaulting Party shall pay to the other Party, as liquidated damages and not as a penalty, an amount for such deficiency equal to the positive difference, if any, obtained by subtracting (i) the Contract Price from the Replacement Price (defined below) where the defaulting Party is Seller or (ii) the Sales Price (defined below) from the Contract Price where the defaulting Party is Buyer. “Replacement Price” means (a) the price at which Buyer, acting reasonably, purchases at the Delivery Point a replacement for any Product specified in a transaction but not scheduled or delivered by Seller, plus all costs reasonably incurred by Buyer in purchasing such substitute Product, including, without limitation, any additional transmission, location differential, transmission loss or transmission congestion charges, or costs incurred for otherwise complying with any resulting prudential support or other requirements, or (b) absent a purchase, the market price at the Delivery Point for such Quantity of Product not delivered as determined by Buyer acting reasonably; provided, however, in no event shall such price include any penalties, ratcheted demand or similar charges, nor shall Buyer be required to utilize or change its utilization of its owned or controlled assets, including contractual assets, or market positions to minimize Seller’s liability.  For the purposes of this definition, Buyer shall be considered to have purchased replacement Product to the extent Buyer shall have entered into one or more arrangements acting reasonably whereby Buyer repurchases its obligation to sell and deliver the Product to another person at the Delivery Point.  “Sales Price” means (a) the price at which Seller, acting reasonably, resells any Product not scheduled or received by Buyer, deducting from such proceeds any costs reasonably incurred by Seller in reselling or delivering such Product to third party purchasers, including, without limitation, any additional transmission, location differential, transmission loss or transmission congestion charges, or costs incurred for otherwise complying with any resulting prudential support or other requirements, or (b) absent a sale, assuming a sale could have been made by Seller acting reasonably, the market price at the Delivery Point for such Product not received as determined by Seller acting reasonably; provided, however, in no event shall such price include any penalties, ratcheted demand or similar charges, nor shall Seller be required to utilize or change its utilization of its owned or controlled assets, including contractual assets, or market positions to minimize Buyer’s liability.  For purposes of this definition, Seller shall be considered to have resold such Product to the extent Seller shall have entered into one or more arrangements acting reasonably whereby Seller repurchases its obligation to purchase and receive the Product from another person at the Delivery Point.  Amounts payable pursuant to this paragraph shall be payable on or before 3 business days after receipt of an invoice from the Party claiming payment pursuant to this paragraph.  Unless otherwise provided in the Confirmation Letter, the payment obligations set forth in this paragraph shall apply only to a transaction where the Product is designated as "firm" or otherwise subject to "liquidated damages." The remedy set forth in this Section shall be the sole and exclusive remedy of the aggrieved Party for the failure to schedule or deliver or receive the Quantity of Product which is designated as "firm" or otherwise subject to liquidated damages and all other damages with respect thereto are waived.  

3. Force Majeure. To the extent either Party is prevented by Force Majeure from carrying out, in whole or part, its obligations under the Confirmation Letter and such Party gives notice and full details of the event to the other Party as soon as reasonably possible, then the obligations of the Party affected by the Force Majeure (other than the obligation to make payments then due or becoming due with respect to performance occurring prior to the Force Majeure), but only to the extent such obligations are affected by such Force Majeure, shall be suspended from the inception and throughout the period of continuance of such Force Majeure. If Force Majeure results only in a partial curtailment of Seller’s ability to deliver or cause to be delivered to the Delivery Point all or any part of the Quantity of Product under this transaction, or Buyer’s ability to receive or cause to be received at the Delivery Point, all or any part of the Quantity of Product under this transaction, Seller shall nonetheless continue to be obligated to deliver and sell to Buyer, and Buyer shall nonetheless continue to be obligated to receive and purchase from Seller, that amount of the Quantity of Product which has not been curtailed as a result of Force Majeure and the provisions of this Confirmation Letter shall continue to apply thereto.  "Force Majeure" means an event or circumstance occurring only at the Delivery Point which prevents one Party from performing its obligations under this transaction, which event or circumstance was not anticipated as of the date hereof, which is not within the reasonable control of, or the result of the negligence of, the claiming Party, and which, by the exercise of due diligence, the claiming Party is unable to overcome or avoid or cause to be avoided.  Force Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically to use or resell the Product purchased hereunder; (iii) the loss or failure of Seller’s supply; or (iv) Seller’s ability to sell the Product at a price greater than the Contract Price.  Neither Party may raise a claim of Force Majeure based in whole or in part on curtailment by a transmission provider unless (i) such Party has contracted for firm transmission with a transmission provider for the Product to be delivered to or received at the Delivery Point and (ii) such curtailment is due to “force majeure” or “uncontrollable force” or a similar term as defined under the transmission provider’s tariff; provided, however, that existence of the foregoing factors shall not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent a showing of other facts and circumstances which in the aggregate with such factors establish that a Force Majeure as defined in the first sentence of this definition has occurred.  The applicability of Force Majeure to this transaction is further governed by the terms of the Products described in the Confirmation Letter.

4. Events of Default and Remedies.  (a) An event of default ("Event of Default") shall mean with respect to a Party (the "Defaulting Party") any of the following:  (i)  the failure by the Defaulting Party to make, when due, any payment required or to perform any other covenant set forth herein, in each case within 3 days after receipt of notice thereof, or (ii) the Defaulting Party shall (a) make an assignment or arrangement for the benefit of creditors, (b) file a petition or commence, authorize or acquiesce in the commencement of a proceeding under any bankruptcy or similar law, or have such petition filed against it and such proceeding remains undismissed for 30 days, (c) otherwise become bankrupt or insolvent, or (d) be unable to pay its debts as they fall due.   

(b) If an Event of Default shall have occurred and be continuing, the non-defaulting Party may, in its sole discretion, by written notice designate a day, no earlier than the day such notice is effective and no later than 20 days after such notice is effective, as an early termination date ("Early Termination Date") to liquidate and terminate any or all transactions between the Parties governed by a GTC (the “Terminated Transactions”) and withhold any payments due in respect of such transactions. If an Early Termination Date has been designated, the non-defaulting Party shall in good faith calculate its Gains, Losses and Costs (all defined below) resulting from the termination of the Terminated Transactions.  The non-defaulting Party shall aggregate such Gains, Losses and Costs with respect to all Terminated Transactions into a single net amount (the “Termination Payment”) and notify the Defaulting Party of the net amount owed or owing.  If the non-defaulting Party's aggregate Losses and Costs exceed its aggregate Gains, the Defaulting Party shall pay the net amount thereof to the non-defaulting Party, and, if the non-defaulting Party's aggregate Gains exceed its Losses and Costs, the non-defaulting Party shall pay the net amount thereof to the Defaulting Party.  The Termination Payment shall be paid to the appropriate Party, as liquidated damages and not as a penalty, within 2 business days after notice of the Termination Payment is effective. At the time for payment of the Termination Payment, each Party shall pay to the other Party all additional amounts payable by it pursuant hereto. Notwithstanding anything contained herein, the non-defaulting Party shall not be required to pay to the Defaulting Party any Termination Payment until all other obligations of any kind whatsoever of the Defaulting Party to make any payments to the non-defaulting Party or any of its affiliates hereunder or which are otherwise due and payable as of the Early Termination Date have been fully and finally performed.  As used herein with respect to each Party:  (i) "Costs" shall mean, with respect to the non-defaulting Party, all associated costs, including, without limitation, brokerage fees, commissions and other similar costs and expenses reasonably incurred by such Party either in terminating any arrangement pursuant to which it has hedged its obligations or entering into new arrangements which replace a Terminated Transaction and all legal fees and expenses incurred in connection with enforcing its rights hereunder; (ii) "Gains" shall mean, with respect to a Party, an amount equal to the present value of the economic benefit to it (exclusive of Costs), if any, resulting from the termination of its obligations with respect to a Terminated Transaction; and (iii) "Losses" shall mean, with respect to a Party, an amount equal to the present value of the economic loss to it (exclusive of Costs), if any, resulting from the termination of its obligations with respect to a Terminated Transaction. 

(c) Upon the occurrence of an Early Termination Date, if the Defaulting Party would be owed the Termination Payment, the non-defaulting Party shall be entitled, at its option and in its sole and arbitrary discretion, to set off against such amount any amounts due and owing by the Defaulting Party or any of its affiliates to the non-defaulting Party or any of its affiliates hereunder or under any other agreements, obligations, instruments or undertakings whatsoever between the Defaulting Party or any of its affiliates and the non-defaulting Party or any of its affiliates.  Any remedies described in this paragraph shall be without prejudice and in addition to any and all rights of setoff, combination of accounts, lien or other right to which any Party is at any time otherwise entitled (whether hereunder, by operation of law, equity, contract or otherwise).

5. Billing.  By the 20th day of each month, Seller shall provide Buyer a written statement covering the quantity of the Product delivered, the Delivery Period, the Contract Price, any applicable goods and services tax and the total amount due for the preceding month. Within 10 days of the request of either Party, the other Party shall provide, to the extent it has a legal right of access thereto and such statement is then available, a copy of the applicable transporter's statement for the requested period.  All amounts payable are due by the 25th day of the month in which the statement therefor was received.  If the due date for any payment to be made hereunder is not a business day, the due date for such payment shall be the next following business day.  Payment of all funds shall be made by cheque or wire transfer in such manner that funds are immediately available to the payee on the applicable due date.  Interest on past due amounts shall accrue until fully paid (including accumulated interest) at the lesser of the rate of 10% per annum or the maximum rate permitted by law (the “Interest Rate”). In the event any portion of any bill is in dispute, the undisputed amount shall be paid when due.  The Parties shall promptly attempt to resolve any dispute. Upon determination of the correct billing amount, the proper adjustment shall be paid or refunded promptly after such determination, with interest at the Interest Rate from the date payment was due to the date the payment was made.

6. Netting and Set-off. Each Party reserves to itself, to the extent not herein expressly waived or denied, all rights, set-offs, counter​claims and other remedies and defenses to which such Party may be entitled arising from or out of this Confirmation Letter.  The obligations to make payments in connection with this transaction and any other physical power purchase or sale agreements between the Parties hereto shall be netted against each other.

7. Damages/Law.  For breach of any provision hereof for which an express remedy or measure of damages is herein provided, such express remedy or measure of damages shall be the sole and exclusive remedy, the obligor’s liability shall be limited as set forth in such provision, and all other remedies or damages at law or in equity are waived.  If no remedy or measure of damages is expressly herein provided, the obligor’s liability shall be limited to direct actual damages only, and such direct actual damages shall be the sole and exclusive remedy and all other remedies or damages at law or in equity are waived.  Neither party shall in any event be liable for any consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages, in tort, contract, under any indemnity provision or otherwise.

8. Confidentiality. Neither Party shall disclose any of the terms or conditions of the transaction or this Confirmation Letter to a third party (other than the Party’s and its affiliates’ employees, lenders, counsel, accountants, advisors or prospective purchasers of any rights under the transaction who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or any exchange, control area or independent system operator rule or in connection with any court or regulatory proceeding or to effectuate transmission of the Product hereunder; provided each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure of such information and use reasonable efforts to prevent or limit the disclosure. The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation.

9. Taxes. The Contract Price shall include full reimbursement for, and Seller is liable for and shall pay, or cause to be paid, or reimburse Buyer if Buyer has paid, all taxes applicable to the Product arising prior to the Delivery Point.  If Buyer is required to remit such tax, the amount shall be deducted from any sums due to Seller.  Seller shall indemnify, defend and hold harmless Buyer from any claims for such taxes.  The Contract Price does not include reimbursement for, and Buyer is liable for and shall pay, cause to be paid, or reimburse Seller if Seller has paid, all taxes applicable to the Product arising at and from the Delivery Point, including any taxes imposed or collected by a taxing authority with jurisdiction over Buyer.  Buyer shall indemnify, defend and hold harmless Seller from any claims for such taxes.  

10. Securities Representation. Each Party, with respect to itself, hereby represents and warrants to the other Party, that (a) each transaction completed hereunder shall constitute a “commodity contract” or an "OTC derivative" or such other similar term as defined pursuant to the securities legislation in force in Alberta, British Columbia or Ontario or pursuant to the securities legislation of any other jurisdictions having application to such transaction and (b) it is a “Qualified Party” within the meaning of paragraph 9.1 of Alberta Securities Commission Order Doc.#394043 and paragraph 1.1 of the British Columbia Securities Commission Blanket Order BOR#91-501, in either case, as amended, restated, replaced or re-enacted from time to time, and pursuant to any equivalent order or other enactment made pursuant to the securities laws of Alberta, British Columbia, Ontario or any other jurisdictions having application to such transaction.
11. Governing Law.  The transaction and the rights and duties of the Parties hereunder shall be governed by the laws of the Province of Alberta and each Party hereby submits to the non-exclusive jurisdiction of the courts of the Province of Alberta.

12. Assignment. Neither Party shall transfer or assign this Confirmation Letter without the prior written approval of the other Party, which approval may be withheld or given entirely at the option of such Party; provided, however, either Party may (a) transfer, sell, pledge, encumber or assign this Confirmation Letter or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements, (b) transfer or assign its interest under this Confirmation Letter to any of its affiliates, or (c) transfer or assign this Confirmation Letter to any person or entity succeeding to all or substantially all of the assets of such Party, all without the prior written approval of the other Party, but no such assignment will relieve the assigning Party of its obligations under this Confirmation Letter.
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