
BROKER ELECTRONIC TRANSACTION AGREEMENT

WHEREAS, EnronOnline, LLC and/or its affiliates (referred to herein collectively and individually as “Enron”) from time to time have established or will establish one or more websites or other internet-based electronic trading facilities (collectively, the “Website”) for the trading of products and instruments based on energy products or other commodities (including derivatives products); 

WHEREAS, Enron desires to enter into transactions (each, a “Transaction”) with one or more counterparties (each, a “Counterparty”) pursuant to terms and conditions set forth in agreements between Enron and such Counterparties (each, an “Operative Agreement”);

WHEREAS, Enron desires to make available the Website for use by persons other than Counterparties (collectively, “Brokers”) who may select products, prices, quantities, terms and conditions posted on the Website (“Execute” or “Executions”) on behalf of other parties who are authorized by Enron to enter into Transactions with Enron (“Participants”); and

WHEREAS, you (“you” or “Broker”) desire to obtain access to the Website and Enron desires to provide you with access to the Website, one or more user identification name(s) or number(s) (“user ID”) and one or more unique password(s) assigned to Broker by Enron (the “Password”) and you intend to access and utilize the Website solely in accordance with the terms and conditions of this Agreement;

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties hereby agree as follows:

1.
SCOPE OF AGREEMENT.  Enron and Broker hereby declare their mutual intent to enter into this Agreement on the terms and conditions set forth herein (and in conformity with terms, conditions and factual information set forth in a separate Fee Agreement, credit application or other forms required to be completed by Enron, which together with this Agreement shall be considered a single agreement for all purposes and shall be referred to herein collectively as this “Agreement”) and to be legally bound by the terms and conditions of this Agreement.  Broker may evidence such intent by “clicking” on the designated spaces in this Agreement on the Website.  This Agreement will govern the access and utilization of the Website and any and all Executions entered into by Brokers through the Website.

2.
REPRESENTATIONS, WARRANTIES AND COVENANTS.  Broker hereby represents, warrants and covenants as follows as of the date of the acceptance of this Agreement and on each date it submits information to the Website regarding proposed Executions:

(a)
Broker is authorized by one or more Participants to bind such Participant to Transactions at prices and quantities, and upon terms and conditions, available on the Website and Executed by the Broker.  Broker shall access and utilize the Website solely to Execute on behalf of Participants who have agreed to be bound by the products, prices, quantities, terms and conditions selected by Broker.

(b)
Broker warrants that it has all the necessary power and authority to execute and perform this Agreement and this Agreement is its legal, valid and binding agreement, enforceable against Broker in accordance with its terms.  Broker intends, by each Execution, to effect a legally binding Transaction between Enron and a Participant (who shall, following Execution and acceptance or confirmation of such Execution by Enron, become a Counterparty).

(c)
Brokers shall use the Website only in compliance with terms and conditions of this Agreement, any procedures established by Enron with respect to the access and utilization of the Website and any other terms and conditions specified, posted or published on the Website from time to time, including any changes thereto made from time to time.  Broker’s use of the Website to Execute Transactions constitutes acceptance of any such changes posted to or provided on the Website at the time of any such Execution.  Broker has reviewed and understands the procedures established by Enron with respect to Execution of Transactions and agrees to comply with such procedures and with any changed or amended procedures established by Enron that are specified, posted or published on the Website at the time of any Execution.

(d)
Except with respect to authorized communications with Participants and Counterparties, Broker will not sell, lease, store, retransmit, redistribute or provide, directly or indirectly, any portion of the content of the Website to any third party.  Broker acknowledges that the Website and all of its elements, data, software and content are the exclusive and legally protected property of Enron, and that neither the Broker, any Participant nor any Counterparty shall have any right to copy, modify, use, disseminate and otherwise exercise control over the Website or any of the elements, data, software and content comprising the Website.  Broker agrees to protect the proprietary rights of Enron in the Website and Broker shall comply with reasonable requests made by Enron to protect such rights.  Broker shall not permit persons who are not the Broker, or who are not employees, officers or directors of Broker, to use the user ID or Password to access the Website for any purpose.

(e)
This Agreement does not obligate Enron to provide access to the Website to Broker or to permit Broker to Execute using the Website.  Enron may impose such other conditions upon access and trading activities as it deems commercially necessary and reasonable, such as credit requirements and minimum experience requirements.  Enron may, in its sole discretion, with or without notice to the Broker, Participant or Counterparty, temporarily or permanently cease to provide the Website or suspend, terminate or restrict Broker’s access to and utilization of the Website.  If Enron permanently terminates Broker’s access to the Website at a time when Broker is not in default under this Agreement, Enron will refund a pro rata portion of the Access Fee provided for in the Fee Agreement.  Broker shall supply Enron with all information reasonably requested by Enron concerning Broker, Participants and Counterparties and their access to and utilization of the Website (including, without limitation, the ISP addresses from which Broker will access the Website).  Broker acknowledges that Enron may monitor its access to and utilization of the Website for Enron’s own purposes, and not for the benefit of Broker or any Participant or Counterparty, and that the resultant information may be utilized by Enron for any lawful purpose without any obligation to Broker, or any Participant or Counterparty.

(f)
Neither the execution of nor performance under this Agreement by Broker violates any law, rule, regulation or order, or any agreement, document or instrument, binding on or applicable to Broker.  Broker shall comply with any and all laws, rules, regulations or orders applicable to Broker, Broker’s access to and use of the Website and Broker’s activities with respect to Participants and Counterparties.  Broker possesses all approvals, or qualifies for applicable exemptions from the requirements to obtain approvals, under all laws and regulations applicable to Broker’s activities using the Website that are authorized by this Agreement.

(g)
Broker agrees that this Agreement and any communications using the Website will be deemed to be legally binding, to have been made “in writing” and to have been “signed” for all purposes and that any electronic or other record of any such agreement or communication and of any Execution or Transaction will be deemed to be in “writing”, valid and authentic for all purposes.  Broker will not contest the legally binding nature, validity or enforceability of this Agreement or any Execution or Transaction completed using the Website based on the fact that it has been effected by “clicking” on the designated spaces and expressly waives any and all rights it may have to assert any such defense or claim.

(h)
The Website may provide links to and may post information obtained from certain internet sites sponsored and maintained by third parties.  Enron is providing access to such links and such information through the Website solely as a convenience to Broker.  Enron makes no representations or warranties concerning the content of such sites, or the accuracy of information obtained therefrom.  The fact that access to such sites is provided does not constitute any endorsement, authorization or sponsorship of such sites by Enron, and such sponsors do not endorse, authorize or sponsor the Website.  Broker understands and agrees that it will use or rely on such sites and information solely at its own risk and that Enron does not grant Broker any rights in respect of such sites or information.

(i)
BROKER ACKNOWLEDGES, UNDERSTANDS AND ACCEPTS THAT (i) ENRON MAKES NO WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, TO ANY BROKER, PARTICIPANT OR COUNTERPARTY AS TO THE WEBSITE, THE INFORMATION POSTED THEREON, OR THE RESULTS OF BROKER’S USE OF THE WEBSITE, AND (ii) THE WEBSITE AND ALL INFORMATION THEREON IS PROVIDED BY ENRON ON AN “AS IS” BASIS FOR USE BY BROKER AT BROKER’S SOLE RISK.  ENRON EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTIES OF USEFULNESS, QUALITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE WEBSITE OR INFORMATION PROVIDED THEREON.

3.
TRANSACTIONS.
(a)
Each Execution by Broker through the Website shall be subject to the terms and conditions of this Agreement, the short descriptions and the long definitions posted on the Website (regardless of whether Broker actually “clicks” on the designated space or views such information) in respect of the products which are the subject matter of the relevant Execution and are established by Enron, are posted on the Website and are then in effect, and/or any other written agreements between the parties in respect of the products which are the subject matter of the relevant Execution from time to time.  An Execution, when accepted or confirmed by Enron, shall bind a Participant, as a Counterparty to a Transaction, in accordance with such contracts, agreements, confirmations or course of dealing (each, an “Operative Agreement”) that may exist or occur between Enron and such Participant from time to time.

(b)
An Execution will be initiated by Broker, on behalf and for the account of a Participant, offering to buy from, or sell to, Enron, by “clicking” on the designated spaces on the Website (the “Offer”).  Neither the Website itself, nor any information posted thereon, is or may be construed as, an offer by Enron to buy or sell any product or commodity.

(c)
Enron may accept or reject the Offer at its sole discretion.  An Execution shall be deemed to occur at the time that Enron first signifies its acceptance of the Broker’s Offer on the Website server.

(d)
Each Execution shall bind a Counterparty to a Transaction pursuant to the Operative Agreement between Enron and such Counterparty.   The Operative Agreement is not created, modified or otherwise affected by communications by or between Enron and any Participant or Counterparty using the Website.

(e)
Enron may furnish Broker and Counterparty with telephonic or written confirmation of each Transaction and the terms of each such confirmation shall be valid and binding on Broker, as described below, unless objected to within three business days of the date of transmission thereof.  In the event of any conflict between the terms of this Agreement, any other agreements between Enron and Broker, or Enron and Counterparty, and the terms of such confirmation, the terms of the confirmation shall control.

(f)
In the event that any Participant fails to confirm (or otherwise accept liability in a manner acceptable to Enron for) a Transaction for which Broker has made an Execution hereunder, Broker shall be liable to and shall pay upon demand to Enron, Liquidated Damages.  “Liquidated Damages” shall mean an amount equal to the aggregate of any and all losses, liabilities, judgments, suits, actions, proceedings, claims, damages, and costs (including the fees and expenses of professional advisors and attorneys) which would have been payable by Participant to Enron under the terms of the relevant Operative Agreement (or if no such Operative Agreement exists, the General Terms and Conditions applicable to such Transactions on the Website) if Participant had defaulted on a Transaction on similar terms and conditions.  Liquidated Damages will be determined as if the Participant had defaulted on the Transaction which should have resulted from the Execution at the close of business on the earlier of (i) the date Participant affirmatively repudiates or otherwise notifies Enron that it is not bound to the terms of the Transaction, or (ii) the date Broker informs Enron that the Execution has not resulted in a binding Transaction, or (iii) the date following the Execution if Broker has not delivered the written confirmation of verification required in paragraph (i) below, or (iv) the date Enron otherwise determines that the Execution will not be honored by Counterparty as a Transaction.  In no event will Liquidated Damages exceed the sum of (i) all undrawn letters of credit and other collateral and credit support posted by Broker in connection with this Agreement and (ii) all amounts payable by Enron to Broker under this Agreement or otherwise.  Such liability for Liquidated Damages shall in no way limit Broker’s liability for damages resulting from or arising out of Broker’s fraud or misrepresentation.  Enron is authorized to draw on any letter of credit or otherwise realize on any other collateral or credit support posted by Broker from time to time in connection with this Agreement to satisfy any liability referred to herein.

(g)
Broker will deliver to Enron one or more letters of credit from financial institutions and in a form acceptable to Enron.  Enron in its sole discretion will establish an Execution availability for Broker based upon the balance of Broker’s posted credit support, Broker’s financial condition and any other criteria that Enron deems prudent.  Enron will use reasonable business judgement in determining the level of Execution availability.  Prior to Enron accepting or confirming an Execution by Broker, Enron will verify that Broker has adequate Execution availability to secure the Execution should it not be confirmed by the Participant.  If in Enron’s sole discretion the Execution availability is not sufficient to secure the Execution, Enron may refuse to accept the Execution.  Broker agrees to furnish Enron, upon request, a copy of its financial statements for use in calculating Broker’s Execution availability.

(h)
Enron shall not be liable to any party, and Broker shall be solely responsible for, the payment or collection of any taxes, assessments, commissions or other transaction costs or fees associated with any Execution or Transaction.

(i)
On the day of each Execution, Broker will (i) verify each Execution with the relevant Counterparty in writing or by telephone, (ii) notify Enron of such verification by telephone and (iii) deliver to Enron a written summary of all Executions which occurred on such day and confirming the verifications thereof.  Broker agrees that it will record all telephone conversations with Counterparties regarding Transactions and will make copies of such recordings available to Enron on reasonable request.


(j)
Enron may, at its option and in its discretion, setoff, against any amounts owed to Enron by Broker hereunder, any amounts owed by Enron to Broker hereunder or otherwise.  The obligations of Enron and Broker under this Agreement or otherwise in respect of such amounts shall be deemed satisfied and discharged to the extent of any such setoff.  Nothing in this paragraph shall be effective to create a charge or other security interest.  This setoff provision shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise).

4.
LIMITATION OF LIABILITY; INDEMNITY.
(a)
ENRON AND ITS DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS, SHALL HAVE NO LIABILITY, CONTINGENT OR OTHERWISE, TO BROKER OR PARTICIPANTS, COUNTERPARTIES OR ANY OTHER THIRD PARTIES, FOR THE ACCURACY, TIMELINESS, COMPLETENESS, RELIABILITY, PERFORMANCE OR CONTINUED AVAILABILITY OF THE WEBSITE OR FOR DELAYS OR OMISSIONS THEREIN. IN NO EVENT WILL ENRON BE LIABLE FOR ANY SPECIAL, INDIRECT, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES (INCLUDING, WITHOUT LIMITATION, LOSS OF BUSINESS, LOSS OF PROFIT, LOSS OR CORRUPTION OF DATA, LOSS OF GOODWILL OR REPUTATION OR WASTED MANAGEMENT TIME) WHICH MAY BE INCURRED OR EXPERIENCED ON ACCOUNT OF BROKER’S ENTERING INTO THIS AGREEMENT OR USING OR RELYING ON THE WEBSITE OR ANY INFORMATION ON IT, EVEN IF ENRON HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  ANY LIMITATIONS OR RESTRICTIONS ON THE LIABILITY OF EITHER PARTY IN THIS AGREEMENT SHALL ONLY APPLY TO THE EXTENT PERMITTED BY APPLICABLE LAW. 

(b)
Broker shall indemnify, protect, and hold harmless Enron and its directors, officers, employees and agents from and against any and all losses, liabilities, judgments, suits, actions, proceedings, claims, damages, and costs (including attorneys’ fees) resulting from or arising out of (i) Broker’s breach of or failure to perform any provision of this Agreement, (ii) Broker’s access to and utilization of the Website, including, without limitation any access or entry into any other Enron system other than the Website, (iii) any act or omission by any person obtaining access to the Website through the user ID or Password, whether or not Broker has authorized such access, and/or (iv) any actions taken or not taken by Broker as a result of or based on its access to or utilization of the Website.

5.
CONFIDENTIALITY.
(a)
With the exception of the disclosure of Transaction terms to a Counterparty and subject to the exceptions provided in clause 5(b), neither party shall, at any time, whether before or after the expiry or sooner termination of this Agreement, without the prior written consent of the other party, disclose or suffer or permit its officers, employees, agents or contractors to disclose to any person (other than to any of its officers, employees, affiliates, agents or contractors with a need for the Confidential Information (as defined below) in connection with the performance of their obligations to under this Agreement) any of the contents of this Agreement or the Website or any confidential information that may come into such party’s possession during the term of this Agreement concerning the operations, contracts, commercial or financial arrangements, activities or affairs of the other party (collectively, “Confidential Information”).

(b)
The provisions of clause 5(a) shall not apply to the disclosure of any Confidential Information which (i) now or hereafter comes into the public domain otherwise than as a result of a breach of an undertaking of confidentiality or which is obtainable with no more than reasonable diligence from sources other than the parties to this Agreement; (ii) is required to be disclosed by applicable law, regulation or order of a court or regulatory or self-regulatory authority with jurisdiction over the disclosing party; or (iii) to any consultants, bankers, financiers or legal advisors of the disclosing party.  The provisions of clause 5(a) shall not apply to the disclosure by Enron of information regarding Specific Transactions or groups of Transactions so long as identity of the Counterparty is not disclosed in connection therewith.

(c)
Before a party discloses any Confidential Information in any of the circumstances described in clause 5(b), it shall notify the other party of its intention to make such disclosure and, if the other party so requests (except in connection with disclosures made pursuant to clause 5(b)(ii)), obtain from the person to whom the disclosure is to be made a confidentiality agreement incorporating the terms of this Section 5 (but excluding clause 5(b)(iii)).

6.
GENERAL.
(a)
This Agreement shall commence upon Enron’s issuance of a user ID and Password to Broker and Broker’s first “clicking” on the designated spaces in this Agreement.

(b)
This Agreement may not be assigned by Broker without the express prior written consent of Enron.  The obligations under and rights conferred by this Agreement shall be binding upon each party and its successors and permitted assigns and enforceable in accordance with the terms of this Agreement.

(c)
Broker shall be solely responsible for all costs associated with its accessing and utilizing the Website.

(d)
If any provision of this Agreement (or any portion thereof) shall be invalid, illegal or unenforceable, the validity, legality or enforceability of the remainder of this Agreement shall not in any way be affected or impaired thereby.

(e)
All notices delivered hereunder shall be either (i) in writing and shall be hand delivered or forwarded by registered or certified mail and sent to the parties at the addresses specified by the relevant party from time to time, or (ii) sent via electronic mail to the parties at their respective electronic mail addresses specified by the relevant party from time to time.  Any notices sent pursuant to clause 6(e)(ii) of this Agreement shall be deemed to have been received immediately upon transmission of the electronic mail message.

(f)
This Agreement shall be governed by and construed in accordance with the laws of the State of New York.  Any dispute relating to this Agreement shall be resolved by binding arbitration conducted in accordance with the arbitration rules of the Federal Arbitration Act ("FAA"), and to the extent such conduct is not addressed by the federal law of arbitration, it shall be determined under the Commercial Arbitration Rules of the American Arbitration Association ("AAA").  Each party shall select one arbitrator within 30 days of a notice for arbitration and the two arbitrators shall select a third neutral arbitrator with at least 8 years professional experience in the relevant market.  Only damages allowed pursuant to this Agreement may be awarded and the arbitrators shall have no authority to award treble, exemplary or punitive damages of any kind under any circumstances regardless of whether such damages may be available under the laws of the State of New York and/or the FAA or AAA.  The arbitration shall be conducted in New York City, New York.

Date:

Signed:_______________________



Signed:_________________

Name:
_______________________



Name:__________________

Title:
_______________________



Title:___________________

For and on behalf of





For and on behalf of

ENRONONLINE, LLC                      



NATSOURCE LLC






BROKER
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