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CONFIDENTIAL - ATTORNEY CLIENT PRIVILEGE

COMMUNICATION BETWEEN ATTORNEYS


A meeting with the Navajo Nation Energy Resources Task Force (NNERTF) is scheduled for June 27th.  Although this date was set by the NNERTF, some question has arisen on the Task Force’s participation since the Task Force chairman, Trujillo, will not be available.  McGee is working to confirm this date.  Transwestern participants for the meeting are likely to be McGee, Soldano and McCartney.  Ruzow has a conflict on that date.


The NNERTF met last Friday to develop a counter-proposal to Transwestern’s March 15th offer.  Transwestern’s March 15th offer was for $15 million, plus additional consideration of up to $6 million per year based on certain annual flow and transportation rate criteria.  The offer also sets forth certain terms that Transwestern considered essential to any agreement.  In early April the NNERTF essentially rejected consideration of these terms.


The NNERTF’s prior proposal regarding consideration was a demand for $7.5 million per year for six-years totaling $45 million for the six-year period (in 2000 dollars) plus 2.5 cents per MMBtu fee on any volumes transported across the Navajo Nation above 800,000 MMBtu per day.


The Holland & Hart evaluation concluded Transwestern’s ability to prevail on the merits in an action under the Natural Gas Act (NGA) was 50-50 based upon the lack of case law directly on point.  The opinion suggests that Transwestern pursue the action under the NGA immediately since it is unlikely that litigation – which must be anticipated to go all the way to the U.S. Supreme Court – will have concluded prior to the expiration of the current right-of-way grant.  It is also recommended that after a scheduling order is entered in the federal court, Transwestern begin an intensive educational effort with Congress leading to a lobbying effort on behalf of the entire pipeline industry as soon as any adverse decision is rendered in any court.


In addition to the Holland & Hart opinion, initial drafts have been prepared for (1) a petition for eminent domain proceedings, (2) letters to the DOI requesting approval of Transwestern’s application without consent of the Navajo Nation, (3) a letter to the DOI requesting confirmation that the DOI’s interpretation of the consent regulations has not changed since the DOI ruled against Transwestern in 1983 (this may allow Transwestern to abbreviate the administrative process), and (4) potential “final offer” letters which are required prior to any eminent domain proceedings.  Also, with the current composition of the negotiation team, efforts are being undertaken to minimize testimony by McGee and allow Soldano to perform this function.


The NNERTF proposal was to be issued to Transwestern in writing with enough lead-time prior to the meeting of June 27th to allow consideration.  Once this is received it will be forwarded.  Regardless of whether a response to the March 15th offer is available, it is recommended that the meeting of June 27th proceed if only since it has taken several months to achieve such a meeting.  At a minimum, Transwestern can explain its March 15th proposal including its request for certain terms and explain Transwestern’s meeting with the DOI earlier this year and the time factors bearing on any administrative activities or activities by Transwestern under the NGA.
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