Andrews & Kurth

l.l.p.


ANADVANCE \l 1DRADVANCE \l 1EwS ADVANCE \l 0&ADVANCE \l 1 KUADVANCE \l 0RADVANCE \l 0TH L.L.PADVANCE \l 2.
ATTORNEYADVANCE \r 0S
1701 PENNSYLVANIE AVENUE, N.W., Suite 300
Washington, D.C. 20006-5805
memorandum
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	SUBJECT: 
	Drafting Comments for ABB Purchase Agreement


The following is a list of the drafting comments to the ABB Agreement, referenced by section:

1.10 Change of Law:  How will any Changes in Law occurring after the Effective Date of the WestdeutscheLB/ABB Agreement, but prior to this Agreement, be handled?

3.8(c) Scope of Work to Comply with Applicable Laws:  This section speaks to Change of Law as of the date of signing of the Westdeutsche/ABB Agreement, yet the definition of “Change Order” speaks in terms of the Effective Date which was June 30, 2000.  How should this be resolved?

3.14.1 Commissioning Spares»

:  (1)  Exhibit M states that it is Not Used; (2)  How are spare parts to be handled? Are they purchased from Seller or WestLB?

3.14.2.1  O&M Spare Parts.: “Notice to Proceed” not defined.

3.15 Key Personnel: “TDI” is undefined.

5.1.1  Purchase Amount: (1) Exhibit N should be amended on a case-by-case basis depending upon the type of transformer purchased; (2)How do we account for amounts already paid by WestdeutscheLB?  (3)  Exhibit N does not list times or options, just the types of transformers offered and the amounts thereof.

5.3(c)  Changes to the Purchase Amount: “Notice to Proceed” not defined.

5.4.1(b)(1)  Cancellation by Purchaser: Is it Scope of Work or by Unit?  See Exhibit I.

6.1.2 Payment Milestones: Table should be revised on a case-by-case basis. Payments already made by WestdeutscheLB should be marked as “Paid” in the chart.

6.1.3  Retention: Upon the expiry of the Primary Warranty Period of each Unit, should the Retention Surety Bond be reduced incrementally by the Retention Amount attributable for that Unit?

6.1.4(b)  Not Used: This language will depend upon how spare parts are handled - i.e., are they purchased from WestdeutscheLB or ABB?

7.2 Commencement of Work:  How do we account for the fact that Seller already received the notice to proceed under the Westdeutsche/ABB Agreement?

9.7  Release for Delivery: “Quality Assurance Manager” is not defined.

10.1  Delivery of Documentation: Exhibit B-2 should be amended on a case-by-case basis to delete reference to those documents already delivered.

10.2.1  Guaranteed Installation Date: (1) Exhibit C should be revised on a case-by-case basis depending on the particular Units sold under each Facility Agreement; (2)When will the Guaranteed Installation Dates be known?

10.3.1  Installation Liquidated Damages: When are the parties to agree upon the rate?

10.3.2  Delivery Liquidated Damages: When are the parties to agree upon the rate for damages?

10.4.1  Electrical Losses Guarantee: Exhibit A should be amended on a case-by-case basis to show the guarantee for each Unit acquired hereunder.

10.4.3 Electrical Losses Liquidated Damages: Exhibit A should be amended on a case-by-case basis to show the base rated load for each Unit acquired hereunder.

15.2.1  Passage of Title: “O & M Manual” is not defined.

18.3  Notice of Force Majeure : Should the proof of the nature of the delay be submitted “within a reasonable time” or “as soon as practicable?”  

Article XXII Assignment:  Are all of the WestLB/ABB Agreement assignment restrictions on Purchaser carried over to the Facility Agreement?

29.10  Cooperation on Site:  Do we need a separate letter agreement to release WestdeutscheLB and ENA from their obligations under The WestdeutscheLB/ABB Agreement?

Exhibit A:  “MVA (base)” is not defined.

Exhibit B-1  6.2  Spare Parts List:  Is Exhibit M-1 the complete Spare Parts List?

Exhibit C Guaranteed Unit Delivery Date:  This Exhibit should be amended on a case-by-case basis depending on the type of transformer being acquired.

Exhibit J-3  2.1  Quality Surveillance Requirements:  (1) “Quality Assurance Manager” is not defined; (2) “NDT” is not defined.

Exhibit M-1  Spare Parts: Is Purchaser acquiring spare parts from ABB on Westdeutsche LB?
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