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APPLICATION OF TARIFF

This Tariff is governed and interpreted according to the laws of the State of Louisiana.  It applies to facility-based dense wavelength division multiplexing telecommunication services furnished by Enron Communications, Inc. (“Company”) between and among points within the State of Louisiana.  Such services are furnished in conjunction with the Company’s interstate telecommunications services and are provided in accordance with the terms and conditions set forth herein.

EXPLANATION OF SYMBOLS

The following symbols shall be used in this tariff for the purposes indicated below.

(C) To signify changed listing, rule, or condition which may affect rates or charges.

(D) To signify discontinued material, including listing, rate, rule or condition.

(I) To signify an increase.

(L)
To signify material relocated from or to another part of the tariff with no change in text, rate, rules or conditions.

(N) To signify new materials including listing, rate, rule or condition.

(R) To signify reduction.

(T)
To signify change in wording of text but not change in rate, rule or condition.

SECTION 1 – DEFINITION OF TERMS TC "SECTION 1 – DEFINITION OF TERMS" \f C \l "1"  

Certain terms used generally throughout this tariff for Communications Service of this Company are defined below.

Advance Payment: Part or all of a payment required before the start of Communications Service.

L.P.S.C.: The Louisiana Public Service Commission.

Communications Services: The Company’s DWDM Application Services (see also Services, Section 8).

Company: Enron Communications, Inc.

Customer: The person, firm or corporation which orders Communications Service and is responsible for the payment of charges and compliance with the Company’s regulations.
Dense Wavelength Division Multiplexing (DWDM):  The process of dividing the light that traverses a fiber optic strand into multiple channels, thereby increasing the total capacity of the fiber optic strand.

Non-Recurring Charges: The initial charge, usually assessed on a one-time basis, to initiate and establish Communications Services. 

Recurring Charges: The monthly charges to the Customer for Communications Services which continue for the agreed upon duration of the Communications Service.

Service Agreement: A written, bilateral agreement for Communications Services between the Customer and the Company that initiates the obligations of the parties as set forth in the tariff.

SECTION 2 – UNDERTAKING OF THE COMPANY TC "SECTION 2 – UNDERTAKING OF THE COMPANY" \f C \l "1" 
2.1 General TC "2.1     General" \f C \l "2" 
2.1.1 The Company is responsible for the Communications Services and it assumes no responsibility for any telecommunications service (whether regulated or not) provided by any other entity that purchases access to the Company network in order to originate or terminate such entity’s own telecommunications services, or to communicate with such entity’s own customers.

2.1.2 Without limitation, the Company shall have no responsibility with respect to billings, charges or disputes related to services used by the Customer which are not included in the Communications Services herein.  The Customer shall be fully responsible for the payment of any bills for such services and for the resolution of any disputes or discrepancies with the service provider.

2.2 Description of Communications Services TC "2.2     Description of Communications Services" \f C \l "2" 

The Company’s Communications Services consist of the services described in Section 8 of this tariff.  Communications Services are offered via the Company’s facilities and are provided pursuant to the terms and conditions set forth in the Service Agreement(s) between the Company and the Customer, and in this tariff.

2.3 Application for Communications Services TC "2.3     Application for Communications Services" \f C \l "2" 
Customers desiring to obtain the Company’s Communications Service may contact the Company’s principal business office in Portland, Oregon.

2.4 Shortage of Equipment or Facilities TC "2.4     Shortage of Equipment or Facilities" \f C \l "2" 
The furnishing of Communications Service is subject to the availability on a continuing basis of all the necessary facilities and is limited to the reasonable capacity of the Company’s facilities from time to time as determined at the sole discretion of the Company.

2.5 Liability of the Company TC "2.5     Liability of the Company" \f C \l "2" 
2.5.1 The liability of the Company for damages arising out of the furnishing of its Communications Services, including but not limited to mistakes, omissions, interruptions, delays, or errors, or other defects, representations, or use of the Communications Services or arising out of the failure to furnish the Communications Service, whether caused by acts or omissions, shall be limited to the extension of allowances for interruption as set forth in this tariff.  The extension of such allowances for interruption shall be the sole remedy of the Customer and the sole liability of the Company.  The Company will not be liable for any direct, indirect, incidental, special, consequential, exemplary or punitive damages to Customers or Users as a result of any Communications Services, equipment or facilities, or the acts or omissions or negligence of the Company, Company’s employees or agents.
2.5.2 The Company shall not be liable for any delay or failure of performance of equipment due to causes beyond its control, including but not limited to: acts of God, fire, flood, explosion or other catastrophes; any law, order, regulation, direction, action, or request of the United States Government, or of any other government, including state and local governments having or claiming jurisdiction over the Company, or of any department, agency, commission, bureau, corporation, or other instrumentality of any one or more of these federal, state, or local governments, or of any civil or military authority, national emergencies, insurrections, riots, wars, unavailability of rights-of-way or materials, or strikes, lockouts, work stoppages, or other labor difficulties.

2.5.3 The Company shall not be liable for any act or omission of any entity furnishing to the Company or to the Company’s Customers facilities or equipment used for or with the Communications Services.

2.5.4 The Company shall not be liable for any damages or losses due to the fault or negligence of Customers or due to the failure or malfunction of equipment or facilities provided by Customers.

2.5.5 Notwithstanding anything to the contrary in this Section 2.5, if the Communications Service is interrupted and remains out of service for more than one day (24) hours after the earlier of being reported to the Company or being found by the Company to be out of order, and if the interruption is not the result of a negligent or willful act by the Customer, a malfunction of Customer-owned equipment, the Company's inability to gain access to the Customer's premises, or causes beyond the Company's control as described in Section 2.5.2, the Company will make appropriate adjustments.  Such adjustments, in the form of direct payments or bill credits, will be the proportionate part of the monthly charge for all services and facilities rendered inoperative during the interruption, beginning with the hour of the report to the Company, or discovery by the Company, of the interruption.  The Customer is responsible for the payment of all charges for Communications Services furnished by the Company to the Customer.   The Customer is responsible for the payment of federal excise taxes, state and local sales and use taxes and similar taxes imposed by governmental jurisdictions, all of which shall be separately designated on the Company's invoices.  The entire liability for any claim, loss, damage or expense from any cause whatsoever shall in no event exceed sums actually paid the Company by the Customer for the Communications Services giving rise to the claim.  No action or proceeding against the Company shall be commenced more than one year after the Communications Service is rendered, or as required by Louisiana law.

2.5.6 The Company shall not be liable for any damages resulting from delays in meeting any service dates due to delays resulting from normal construction procedures.  Such delays shall include, but not be limited to, delays in obtaining necessary regulatory approvals for construction, delays in obtaining right-of-way approvals and delays in actual construction work.

2.5.7 The Company shall not be liable for any damages whatsoever to property resulting from the installation, maintenance, repair or removal of equipment and associated fiber optics or wiring unless the damage is caused by the Company’s willful misconduct or negligence.

2.5.8 THE COMPANY MAKES NO WARRANTIES OR REPRESENTATIONS, EXPRESS OR IMPLIED EITHER IN FACT OR BY OPERATION OF LAW, STATUTORY OR OTHERWISE, INCLUDING WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR USE, EXCEPT THOSE EXPRESSLY SET FORTH IN ITS TARIFFS.
2.5.9 The Company shall not be liable for any damages whatsoever associated with service, facilities or equipment which the Company does not furnish or for any act or omission of Customer or any other entity furnishing services, facilities or equipment used for or in conjunction with Communications Services.

2.5.10 IN NO EVENT SHALL THE COMPANY BE LIABLE FOR ANY PUNITIVE, CONSEQUENTIAL, SPECIAL, INCIDENTAL, OR INDIRECT DAMAGES (INCLUDING WITHOUT LIMITATION, ANY EXEMPLARY DAMAGES, TREBLE DAMAGES, PENALTIES OR LOSS OF PROFITS OR INCOME) WHETHER BASED ON STATUTE, IN TORT, CONTRACT OR OTHERWISE, REGARDLESS WHETHER SUCH DAMAGES MAY BE AVAILABLE UNDER APPLICABLE LAW OR OTHERWISE, AND WHETHER OR NOT ARISING FROM SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT LIABILITY OR OTHER FAULT.
2.6 Notification of Service-Affecting Activities TC "2.6     Notification of Service-Affecting Activities" \f C \l "2" 
To the extent possible, the Company will provide the Customer reasonable notification of service-affecting activities that may occur in normal operation of its business.  Such activities may include, but are not limited to, equipment or facilities additions, removals or rearrangements and routine preventative maintenance.  No specific advance notification period is applicable to all service activities.  The Company will work cooperatively with the Customer to determine the reasonable notification requirements.  With some emergency or unplanned service-affecting conditions, notification to the Customer may not be possible.

2.7 Provision of Equipment  TC "2.7     Provision of Equipment" \f C \l "2" 
The Company shall not be responsible for the installation, operation, or maintenance of any Customer provided communications equipment.  Where such equipment is connected to the facilities furnished by the Company, the responsibility of the Company shall be limited to the furnishing of the Communications Services under this tariff and to the maintenance and operation of such Communications Services. Subject to said responsibility the Company shall not be responsible for:

i) The transmission of signals by Customer provided equipment or for the quality of, or defects in, such transmission; or

ii) The reception of signals by Customer provided equipment.  The Customer is responsible for ensuring that Customer provided equipment connected to Company equipment and facilities is compatible with such Company equipment and facilities.  

The magnitude and character of the electrical and optical signals impressed on Company provided equipment and cabling by the connection, operation, or maintenance of such equipment and cabling shall be such as not to cause damage to the Company provided equipment and cabling or injury to the Company’s employees or to other persons.  

2.8 Ownership of Facilities TC "2.8     Ownership of Facilities" \f C \l "2" 
Title to all facilities used by the Company to provide the Communications Services remains exclusively with the Company and the Customer obtains no interest therein.

2.9 Continuity of Communications Services TC "2.9     Continuity of Communications Services" \f C \l "2" 
In the event of prior knowledge of an interruption of Communications Services for a period exceeding one day, the Customers will, if feasible, be notified in writing, by mail, electronic mail or other means. 

2.10 Governmental Authorizations TC "2.10   Governmental Authorizations" \f C \l "2" 
The provision of Communications Services is subject to and contingent upon the Company obtaining and retaining such approvals, consents, governmental authorizations, licenses and permits, as may be required or be deemed necessary by the Company.  The Company shall use reasonable efforts to obtain and keep in effect all such approvals, consents, authorizations, licenses and permits that may be required to be obtained by it.  The Company shall be entitled to take, and shall have no liability whatsoever for, any action necessary to bring the Communications Services into conformance with any rules, regulations, orders, decisions, or directives imposed by the Federal Communications Commission or other applicable agency, and the Customer shall fully cooperate in and take such action as may be requested by the Company to comply with any such rules, regulations, orders, decisions, or directives.

SECTION 3 – OBLIGATIONS OF THE CUSTOMER TC "SECTION 3 – OBLIGATIONS OF THE CUSTOMER" \f C \l "1" 
3.1 General TC "3.1     General" \f C \l "2" 
The Customer shall be responsible for:

(a) The payment of all applicable charges pursuant to the Service Agreement and this tariff;

(b) Damage to or loss of the Company’s facilities or equipment caused by the acts or omissions of the Customer or by the noncompliance by the Customer with the applicable terms and conditions;

(c) Any and all costs associated with connecting to the Company’s equipment.

3.2 Prohibited Uses TC "3.2     Prohibited Uses" \f C \l "2" 
3.2.1 The Communications Services shall not be used for any unlawful purpose or for any use as to which the Customer has not obtained all governmental approvals, authorizations, licenses, consents and permits required to be obtained by the Customer with respect thereto.

3.2.2 A Customer may not use the Communications Services so as to interfere with or impair communications over any facilities and associated equipment, or so as to impair the privacy of any communications over such facilities and associated equipment.  The Company may require a Customer to immediately shut down its transmission of signals if the transmission is causing interference to others.

3.2.3 A Customer shall not represent that its telecommunications services are provided by the Company, or otherwise indicate to its customers that its provision of telecommunications services is jointly with the Company, without the written consent of the Company.  The relationship between the Company and Customer shall not be that of partners or agents for one or the other, and shall not be deemed to constitute a partnership or agency agreement.

SECTION 4 – CUSTOMER EQUIPMENT AND CHANNELS TC "SECTION 4 – CUSTOMER EQUIPMENT AND CHANNELS" \f C \l "1" 
4.1 General TC "4.1     General" \f C \l "2" 
The Company’s Communications Services are designed primarily for high-speed data transmission.  A Customer may transmit any form of signal that is compatible with the Company’s equipment, but except as otherwise specifically stated in the tariff and Service Agreement, the Company does not guarantee that its Communications Services will be suitable for purposes other than high speed data transmission.

4.2 Interconnection of Facilities TC "4.2     Interconnection of Facilities" \f C \l "2" 
Any special interface equipment necessary to achieve compatibility between the facilities and equipment of the Company used for furnishing Communications Services and the channels, facilities, or equipment of others shall be provided at the Customer’s expense. 

SECTION 5 – PAYMENT ARRANGEMENTS TC "SECTION 5 – PAYMENT ARRANGEMENTS" \f C \l "1" 
5.1 Payment for Communications Services TC "5.1     Payment for Communications Services" \f C \l "2"  
The Customer is responsible for the payment of all charges for facilities and Communications Services furnished by the Company to the Customer, regardless of whether those Communications Services are used by the Customer itself or are resold or shared with other persons.

5.2 Billing and Collection of Charges TC "5.2     Billing and Collection of Charges" \f C \l "2"  
5.2.1 Nonrecurring charges are due and payable within 30 days after the date an invoice is mailed to the Customer by the Company.

5.2.2 The Company shall present invoices for Recurring Charges monthly to the Customer and Recurring Charges shall be due and payable within 30 days after the invoice is mailed.

5.2.3 When Communications Service does not begin on the first day of the month, or end on the last day of the month, the charge for the fraction of the month in which Communications Service was furnished will be calculated on a pro rata basis.  For this purpose, every month is considered to have 30 days.

5.2.4 Billing of the Customer by the Company will begin on the Service Commencement Date, which is the first day following the date on which the Company notifies the Customer that the Communications Service is available for use, except that the Service Commencement Date may be postponed by mutual agreement of the parties, or if the Communications Service or facility does not conform to standards set forth in this tariff of the Company or the Service Agreement.  Billing accrues through and includes the day that the Communications Service is discontinued.

5.2.5 If any portion of the payment is received by the Company after the date due, or if any portion of the payment is received by the Company in funds which are not immediately available, then a late payment penalty shall be due to the Company.  The late payment penalty shall be the portion of the payment not received by the date due, net of taxes, not compounded, multiplied by a monthly late factor of 1.5%.

5.2.6 The Non-Sufficient Funds charge will be $15.00 per occurrence.

5.3 Advanced Payments TC "5.3     Advanced Payments" \f C \l "2" 
To safeguard its interests, the Company may require a Customer to make an advance payment before Communications Services are furnished. The advance payment will be credited to the Customer’s initial bill.  A customer whose Communications Service has been discontinued for nonpayment of bills will be required to pay the unpaid balance due Company

5.4 Taxes TC "5.4     Taxes" \f C \l "2" 
The Customer is responsible for the payment of Federal excise taxes, state and local sales and use taxes and all taxes, fees, and other exaction’s imposed on the Company or its Communications Services by governmental jurisdictions, other than taxes imposed generally on corporations.  All such taxes, fees, and charges shall be separately designated on the Company’s invoices, and are not included in the tariffed rates.

5.5 Disputed Bills TC "5.5     Disputed Bills" \f C \l "2" 
The Customer may dispute a bill only by written notice to the Company delivered within 6 months after the statement date.  Unless such notice is received in the timely fashion indicated above, the bill statement shall be deemed to be correct and payable in full by Customer.  Any Customer who has a dispute shall abide by the dispute resolution terms and conditions in the Service Agreement between the Customer and the Company.  The Company recognizes that the L.P.S.C. has the authority to review billing and charges.

SECTION 6 –TERMINATION OR DENIAL OF COMMUNICATIONS SERVICES TC "SECTION 6 –TERMINATION OR DENIAL OF COMMUNICATIONS SERVICES" \f C \l "1" 
6.1 General TC "6.1     General" \f C \l "2" 
The following rules apply to all users of the Company’s Communications Services and will govern the termination or denial of Communications Services by the Company, unless inconsistent with any rule, order, or regulation by the L.P.S.C.  In the case of any inconsistency, the rule, order, or regulations of the L.P.S.C., or other provision of law shall prevail.

6.2 Disconnection with Notice TC "6.2     Disconnection with Notice" \f C \l "2" 
The Company may disconnect Communications Services with notice for the following purposes:

6.2.1 if the Customer refuses to furnish information to the Company regarding the Customer’s credit                                                                                                                                                                                                                                                                                                                                                                                                                                                                  worthiness; 

6.2.2 if the Customer provides false information to the Company regarding the Customer’s identity, address, credit-worthiness, past of current use of Customer’s Communications Services, or its planned use of the Communications Services;

6.2.3 if the Customer states that it will not comply with a request from the Company for reasonable security of the payment; and

6.2.4 for non-payment of bills.

6.2.5 Except at the request of the Customer or upon order of the L.P.S.C., the Company shall not discontinue Communications Services to the Customer for any of the above reasons without prior written notice of at least five (5) days.  Such notice shall identify in what manner such rule has been violated and shall be in compliance with applicable L.P.S.C. Rules.

6.3 Disconnection Without Notice TC "6.3     Disconnection Without Notice" \f C \l "2" 
The Company may disconnect Communications Services without notice and without liability of any nature for the following reasons:

6.3.1 fraudulently using the Communications Services;
6.3.2 willfully or negligently damaging the Communications Services or Company equipment;
6.3.3 interfering with use of Company’s Communications Services by other customers of the Company;
6.3.4 unreasonably placing capacity demands upon Company’s Communications Services or facilities, or violating any statute or provision of law, or any rules or regulations of any state or federal regulatory agency relating to communications;
6.3.5 otherwise failing to comply with provisions of this tariff or applicable law; or
6.3.6 violating a rule which endangers life or property.
6.4 Customer Obligation TC "6.4     Customer Obligation" \f C \l "2" 
The discontinuance of Communications Services by the Company pursuant to this section does not relieve the Customer of any obligation to pay the Company for charges due and owing for Communications Services furnished up to the time of discontinuance.  The Company shall at times be entitled to all rights available to it under either law or equity.

6.5 Termination by the Customer TC "6.5     Termination by the Customer" \f C \l "2" 
Communications Services may be terminated by the Customer at any time, pursuant to the Service Agreement or L.P.S.C. Rules, and subject to payment in full for all charges for the period service is rendered, or other minimum billing cycle charges.

SECTION 7 – NOTICES AND COMMUNICATIONS TC "SECTION 7 – NOTICES AND COMMUNICATIONS" \f C \l "1" 
The Customer shall designate in the Service Agreement an address to which the Company shall mail or deliver all notices and other communications, except that Customer may also designate a separate address to which the Company’s bills for Communications Service shall be mailed.

The Company shall designate in the Service Agreement an address to which the Customer shall mail or deliver all notices and other communications, except that the Company may designate a separate address on each bill for Communications Service to which the Customer shall mail payment on that bill.

All notices or other communications required to be given pursuant to the Service Agreement or tariffs of the Company will be in writing.  Notices and other communications of either party, and all bills mailed by the Company, shall be presumed to have been delivered to the other party on the third business day following placement of the notice, communication or bill with the U.S. Mail or a private delivery Communications Service, or by electronic mail or other means, or when actually received or refused by the addressee, whichever occurs first.

The Company or the Customer shall advise the other party of any changes to the addresses designated for notices, other communications or billing, by following the procedures for giving notice set forth herein.

SECTION 8 – COMMUNICATIONS SERVICES TC "SECTION 8 – COMMUNICATIONS SERVICES" \f C \l "1"  
8.1 General TC "8.1     General" \f C \l "2" 
The Company has a singular focus on the transmission of digital information.  The core logical layer building blocks employed within the Company’s network include Internet Protocol (IP) data transport.  The network utilizes Dense Wavelength Length Division Multiplexing (DWDM) to support multiple transmission rates on each optical fiber strand.

8.2 DWDM Services TC "8.2     DWDM Services" \f C \l "2" 
8.2.1
Description TC "8.2.1     Description" \f C \l "3" 
DWDM Services consist of optical transport, at an OC-48 SONET rate of bandwidth via optical translation (transponders), optical couplers, optical amplifiers and optical regenerators.  These channels will be part of a Dense Wavelength Division Multiplexing (DWDM) system carrying other bandwidths on additional wavelengths.  DWDM Services are offered point-to-point on selected network segments where appropriate facilities exist. 

8.2.3
Connecting Points TC "8.2.3     Connecting Points" \f C \l "3" 
Connection requires optics capable of accepting short reach OC-48 signals as defined in the applicable Bellcore standard.  The optical loss between the Customer’s equipment and the Company’s equipment is the Customer’s responsibility.

8.2.4
Performance Specifications TC "8.2.4     Performance Specifications" \f C \l "3" 
The DWDM Service shall be deemed acceptable when performance bit error ratio meets or exceeds manufacturer’s specifications of <x10-15, without the occurrence of any protection switching or frame loss events.

8.2.5
Performance and Availability TC "8.2.5     Performance and Availability" \f C \l "3" 
DWDM Service will meet or exceed the following error performance and availability objectives between Customer-provided network interface points, exclusive of the Company’s termination equipment:




Error Performance


Availability

Mileage

(% Error Free Seconds)


(% Available)

<250



99.95%




99.99%

250-1000


99.91%




99.98%

>1000



99.86%




99.97%

Error Performance is defined in percent of error free seconds which is the percentage of total seconds that when measured over a consecutive 24-hour period do not contain bit errors.

Availability is defined as the percent of total time the service is available when measured over a 365-day period.  Service is considered unavailable when the bit error ratio, measured at the DS-3 or STS-1 rate, is worse than 1 x 10-3 for ten consecutive seconds.  Unavailability is inclusive of this time and continues until service restoration which begins after ten consecutive seconds having a bit error ratio better than 1x10-6.  Service availability includes outage time due to negligence of Customer outside any service demarcation point.  The availability objective applies to normal operation and routine maintenance of the service and excludes long-term outage due to failure of a catastrophic nature, including incidental damage to or severance of outside fiber optic cable plant.

8.2.6
Price TC "8.2.6     Price" \f C \l "3" 
DWDM Application Services are available on a 24-hour per day, 7 days per week basis between two points.  Rates for this service is based on term and volume commitment.  The following table outlines the above-mentioned pricing matrix.

Price/OC 48
Term
DS0 Route Mile

One Window



$0.02
1 year
 < 32,256,000

$0.018
3 year
32,256,000

$0.016
5 year
32,256,000

$0.013
10 year
32,256,000

Two Windows



$0.018
1 year
64,512,000

$0.016
3 year
64,512,000

$0.014
5 year
64,512,000

$0.011
10 year
64,512,000

Three Windows



$0.016
1 year
96,768,000

$0.014
3 year
96,768,000

$0.012
5 year
96,768,000

$0.009
10 year
96,768,000

Four Windows



$0.014
1 year
129,024,000

$0.012
3 year
129,024,000

$0.01
5 year
129,024,000

$0.007
10 year
129,024,000

Five Windows



$0.012
1 year
161,280,000

$0.01
3 year
161,280,000

$0.008
5 year
161,280,000

$0.005
10 year
161,280,000

Six Windows



$0.01
1 year
193,536,000

$0.008
3 year
193,536,000

$0.006
5 year
193,536,000

$0.003
10 year
193,536,000

Seven Windows



$0.008
1 year
225,792,000

$0.006
3 year
225,792,000

$0.004
5 year
225,792,000

$0.0025
10 year
> 225,792,000
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