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2001 ISDA MASTER AGREEMENT PROTOCOL

ANNEX 9
ILLEGALITY AND FORCE MAJEURE

The terms of each ISDA Master Agreement are amended as follows:

(a)
The terms of Section 2(a) of each ISDA Master Agreement are amended by:  

(A) in the event that Annex 1 of this Protocol has been adhered to such that the ISDA Master Agreement has been amended thereby, the addition of the following subclause (v), or 

(B) in the event that Annex 1 of this Protocol has not been adhered to or is superceded by existing provisions of the ISDA Master Agreement, in either case such that the ISDA Master Agreement has not been amended by Annex 1 of this Protocol, the addition of the following subclause (iv), 

(in either case, with all other provisions of Section 2 of the ISDA Master Agreement remaining in full force and effect):

In addition to the condition precedent set out in Subsection 2(a), each obligation of each party under Section 2(a)(i) is subject to, with respect to all Affected Transactions, the condition precedent that no Illegality or Force Majeure Event, has occurred and is continuing with respect to which the other party is an Affected Party.

(b)
The first paragraph of Section 5(b) is deleted and replaced by the following:

"Termination Events.  The occurrence at any time with respect to a party or, if applicable, any Credit Support Provider of such party or any Specified Entity of such party of any event specified below constitutes an Illegality if the event is specified in (i) below, a Tax Event if the event is specified in (ii) below, a Tax Event Upon Merger if the event is specified in (iii) below or a Force Majeure Event if the event is specified in (vi) below, and, if specified to be applicable, a Credit Event Upon Merger if the event is specified pursuant to (iv) below or an Additional Termination Event if the event is specified pursuant to (v) below:-"

(c)
Section 5(b)(i) is deleted in its entirety and replaced by the following:

"(i)  Illegality.  After giving effect to any applicable provision, disruption fallback or remedy specified in, or pursuant to, the relevant Confirmation or elsewhere in this Agreement, due to an event or circumstance (other than any action taken by a party or, if applicable, its Credit Support Provider) occurring after the date on which a Transaction is entered into:-
(1)  it becomes unlawful under any applicable law (including without limitation the laws of any country in which payment, delivery or performance is required by either party), on any day, or it would be unlawful if the relevant payment, delivery or performance were required on that day (in each case, other than as a result of a breach by the party of Section 4(b)):-

(A)  for such party (which will be the Affected Party)
 to perform any absolute or contingent obligation to make a payment or delivery or to receive a payment or delivery in respect of such Transaction or to comply with any other material provision of this Agreement relating to such Transaction; or

(B)  for any Credit Support Provider of such party (which will be the Affected Party) to perform any contingent or other obligation which such Credit Support Provider has under any Credit Support Document relating to such Transaction; or
(2)  it becomes unlawful under any applicable law (including without limitation the laws of any country in which payment, delivery or performance is required by either party), on any day (other than as a result of a breach by the party of Section 4(b)):-

(A)  for such party (which will be the Affected Party) to make or receive any payment which is due pursuant to Section 6(e) following the occurrence of an Early Termination Date in respect of such Transaction; or

(B)  for any Credit Support Provider of such party (which will be the Affected Party) to make any payment, pursuant to any Credit Support Document, to be made by it in respect of any amount which is due pursuant to Section 6(e) following the occurrence of an Early Termination Date in respect of such Transaction,

and, in each case, the relevant Waiting Period has expired;"

(d)
The word "or" at the end of Section 5(b)(iv) is deleted, and "." at the end of Section 5(b)(v) is deleted and replaced by "; or".

(e)
A new Section 5(b)(vi) is added as follows:

"(vi)  Force Majeure Event.  After giving effect to any applicable provision, disruption fallback or remedy specified in, or pursuant to, the relevant Confirmation or elsewhere in this Agreement, by reason of force majeure or act of state occurring after the date on which a Transaction is entered into, on any day:-

(1)  such party (which will be the Affected Party) is prevented from making or receiving any payment or delivery in respect of such Transaction (or would be so prevented if such payment or delivery were required on that day), or it becomes impossible or impracticable for such party to make or receive any such payment or delivery (or it would be impossible or impracticable for such party to make or receive such payment or delivery if such payment or delivery were required on that day);

(2)  any Credit Support Provider of such party (which will be the Affected Party) is prevented from performing any contingent or other obligation which such Credit Support Provider has under any Credit Support Document relating to such Transaction (or would be so prevented if performance were required on that day), or it becomes impossible or impracticable for any Credit Support Provider of such party to perform any such obligation (or it would be impossible or impracticable for such Credit Support Provider to perform such obligation if performance were required on that day);

(3)  such party (which will be the Affected Party) is prevented from making or receiving any payment which is due pursuant to Section 6(e) following the occurrence of an Early Termination Date in respect of such Transaction, or it becomes impossible or impracticable for such party  to make or receive any such payment; or

(4)  any Credit Support Provider of such party (which will be the Affected Party) is prevented from making any payment, pursuant to any Credit Support Document, to be made by it in respect of any amount which is due pursuant to Section 6(e) following the occurrence of an Early Termination Date in respect of such Transaction, or it becomes impossible or impracticable for any Credit Support Provider of such party to make any such payment,

provided that (x) such event or circumstance is beyond the control of such party or such Credit Support Provider, and such party or such Credit Support Provider could not, after using all reasonable efforts prior to the end of the relevant Waiting Period (which will not require such party or Credit Support Provider to incur a loss, other than immaterial, incidental expenses), overcome such event or circumstance and (y) the relevant Waiting Period has expired."

(f)
Section 5(c) is deleted in its entirety and replaced by the following:

"Events of Default, Illegality and Force Majeure Event.

(i)  If an event or circumstance which would otherwise constitute or give rise to an Event of Default under Section 5(a)(i) or Section 5(a)(iii) insofar as such event or circumstance relates to the failure to make any payment or delivery also constitutes (or would, with the lapse of time, constitute) an Illegality or a Force Majeure Event, it will not constitute an Event of Default.
(ii)  Subject to Section 5(c)(i), if an event or circumstance which would otherwise constitute or give rise to an Event of Default or a Termination Event (other than an Illegality or a Force Majeure Event) also constitutes (or would, with the lapse of time, constitute) an Illegality or a Force Majeure Event, it will not constitute an Illegality or a Force Majeure Event.

(iii)  If an event or circumstance which would otherwise constitute or give rise to a Force Majeure Event also constitutes an Illegality, it will not constitute a Force Majeure Event."

(g)
Section 6(b)(i) is deleted in its entirety and replaced by the following:

"(i)  Notice.  If a Termination Event other than a Force Majeure Event occurs, an Affected Party will, promptly upon becoming aware of it, notify the other party, specifying the nature of that Termination Event and each Affected Transaction and will also give such other information about that Termination Event as the other party may reasonably require.  If a Force Majeure Event occurs, or if an event or circumstance arises that would, with the lapse of time, constitute a Force Majeure Event, each party will use all reasonable efforts, promptly upon becoming aware of it, to notify the other party, specifying the nature of that event or circumstance and will also give such other information about that event or circumstance as the other party may reasonably require."

(h)
The first paragraph of Section 6(b)(ii) is deleted and replaced by the following:

"(ii)  Transfer to Avoid Termination Event.  If a Tax Event occurs and there is only one Affected Party, or if a Tax Event Upon Merger occurs and the Burdened Party is the Affected Party, the Affected Party will, as a condition to its right to designate an Early Termination Date under Section 6(b)(iv), use all reasonable efforts (which will not require such party to incur a loss, excluding immaterial, incidental expenses) to transfer within 20 days after it gives notice under Section 6(b)(i) all its rights and obligations under this Agreement in respect of the Affected Transactions to another of its Offices or Affiliates so that such Termination Event ceases to exist."

(i)
Section 6(b)(iii) is deleted in its entirety and replaced by the following:

"(iii)  Two Affected Parties.  If a Tax Event occurs and there are two Affected Parties, each party will use all reasonable efforts to reach agreement within 30 days after notice thereof is given under Section 6(b)(i) on action to avoid that Termination Event."

(j)
Section 6(b)(iv) is deleted in its entirety and replaced by the following:

"(iv)  Right to Terminate.
(1)  If:-

(A)  a transfer under Section 6(b)(ii) or an agreement under Section 6(b)(iii), as the case may be, has not been effected with respect to all Affected Transactions within 30 days after an Affected Party gives notice under Section 6(b)(i); or

(B)  an Illegality, a Force Majeure Event, a Credit Event Upon Merger or an Additional Termination Event occurs, or a Tax Event Upon Merger occurs and the Burdened Party is not the Affected Party,
either party in the case of an Illegality or a Force Majeure Event, the Burdened Party in the case of a Tax Event Upon Merger, any Affected Party in the case of a Tax Event or an Additional Termination Event if there is more than one Affected Party, or the party which is not the Affected Party in the case of a Credit Event Upon Merger or an Additional Termination Event if there is only one Affected Party may, by not more than 20 days notice to the other party and provided that the relevant Termination Event is then continuing, designate a day not earlier than the day such notice is effective as an Early Termination Date in respect of all Affected Transactions, or, in the case of an Illegality or a Force Majeure Event, and subject to Section 6(b)(iv)(2), less than all Affected Transactions.
(2)  If an Illegality or a Force Majeure Event occurs, either party may, by not more than 20 days notice to the other party and provided that the relevant Illegality or Force Majeure Event is then continuing, designate a day not earlier than two Local Business Days following the day on which such notice becomes effective as an Early Termination Date in respect of less than all Affected Transactions by specifying in that notice the Affected Transactions in respect of which it is designating the relevant day as an Early Termination Date.  Upon receipt of such notice, the other party may, by notice to the designating party, if such notice is effective on or before the day so designated, designate that same day as an Early Termination Date in respect of any or all other Affected Transactions.

(3)  Notwithstanding Sections 6(b)(iv)(1) and 6(b)(iv)(2), if an Illegality under Sections 5(b)(i)(1)(B) or 5(b)(i)(2)(B) or a Force Majeure Event under Sections 5(b)(vi)(2) or 5(b)(vi)(4) occurs, the Affected Party will not have the right to designate an Early Termination Date under Sections 6(b)(iv)(1) or 6(b)(iv)(2), unless such designation follows the designation by the other party of an Early Termination Date in respect of fewer than all Affected Transactions under Section 6(b)(iv)(2)."

(k)
A new Section 6(b)(v) is added as follows:

"(v)  Deferral of Payments for Illegality and Force Majeure Event.

(1)  If an event or circumstance exists in respect of a Transaction which constitutes (or would, with the lapse of time, constitute) an Illegality or a Force Majeure Event, each payment or delivery which would otherwise be required to be made under that Transaction will be deferred to, and will not be due until,

(A)  the first Local Business Day following the end of the Waiting Period in respect of that Illegality or Force Majeure Event, as the case may be; or

(B)  if earlier, the date on which the event or circumstance giving rise to, or that would, with the lapse of time, give rise to, that Illegality or Force Majeure Event, ceases to exist.

(2)  Following the occurrence of an Illegality or a Force Majeure Event, if the failure by a party to make, when due, any payment or delivery under an Affected Transaction in respect of that Illegality or Force Majeure Event would otherwise constitute an Event of Default under Section 5(a)(i) with respect to that party, then for so long as the event or circumstance giving rise to that Illegality or Force Majeure Event continues to exist, such failure will not constitute an Event of Default.

(3)  If a party fails to make, when due, any payment pursuant to Section 6(e) due to the occurrence of an Illegality or a Force Majeure Event and such failure would otherwise constitute an Event of Default under Section 5(a)(i) with respect to that party, then: 

(A)  for so long as the event or circumstance giving rise to that Illegality or Force Majeure Event continues to exist, such failure will not constitute an Event of Default; and

(B)  if an Early Termination Date occurs as a result of an Event of Default, a Credit Event Upon Merger or an Additional Termination Event in respect of which all outstanding Transactions are Affected Transactions, such payment obligation will be deemed to be included in the calculation of Unpaid Amounts owing to the other party."

(l)
A new Section 6(b)(vi) is added as follows:

"(vi)  Compensation of Deferred Payments and Deliveries for Illegality and Force Majeure Event.

(1)  In respect of any payment that is deferred pursuant to Section 6(b)(v)(1), the party that would have been required, but for such deferral, to make such payment will compensate the other party at such current market rate for the applicable currency as shall be determined in good faith by the party that is not the Affected Party, or, if there are two Affected Parties, the average of such current market rates determined in good faith by both parties, provided in either case that if either party fails to determine such rate within two Local Business Days (or days which would have been Local Business Days but for the occurrence of the Illegality or Force Majeure Event, as the case may be) after the date on which that payment would otherwise have been due, the relevant rate determined in good faith by the other party will prevail.

(2)  In respect of any delivery that is deferred pursuant to Section 6(b)(v)(1) or any failure by a party to make any delivery pursuant to Section 6(b)(v)(2), the party required to make that delivery or that would have been required, but for the deferral, to make that delivery, as the case may be, will, on demand by the other party, compensate that other party for any costs, losses or expenses resulting from such deferral or failure to deliver.

(3)  In respect of any failure by a party to make any payment pursuant to Section 6(b)(v)(2) or (3), that party will compensate the other party at the Non-default Rate."




(m)
Section 6(e)(ii) is deleted in its entirety and replaced by either Alternative A, if the terms of the ISDA Master Agreement have not been amended pursuant to Annex 8 of the 2001 ISDA Protocol, or Alternative B, if the terms of the ISDA Master Agreement have been so amended:

Alternative A

"(ii)  Termination Events.  If the Early Termination Date results from a Termination Event:-

(1)
One Affected Party.  If there is one Affected Party:-
(A)
if Market Quotation applies:-

(I)  if that Termination Event is not an Illegality or a Force Majeure Event, the amount payable will be determined in accordance with Section 6(e)(i)(3), except that references to the Defaulting Party and to the Non-defaulting Party will be deemed to be references to the Affected Party and the party which is not the Affected Party, respectively; and
(II)  if that Termination Event is either an Illegality or a Force Majeure Event, the amount payable will be determined in accordance with Section 6(e)(ii)(1)(A)(I), except that for the purpose of determining Market Quotation, (a) Reference Market-makers will be asked to assume that the party requesting the quotations is a dealer in the relevant market of the highest credit standing which satisfies all the credit criteria which such Reference Market-makers apply generally at the time in deciding whether to offer to make an extension of credit, and no account will be taken of any existing Credit Support Document and (b) Reference Market-makers will be asked to provide mid-market quotations; and
(B)
if Loss applies:

(I)  the amount payable will be determined in accordance with Section 6(e)(i)(4), except that references to the Defaulting Party and to the Non-defaulting Party will be deemed to be references to the Affected Party and the party which is not the Affected Party, respectively, and if fewer than all the Transactions are being terminated, Loss shall be calculated in respect of all Terminated Transactions; and
(II)  if that Termination Event is either an Illegality or a Force Majeure Event, Loss shall be determined on the basis of mid-market values in respect of the Terminated Transactions and, in particular, if any quotations of relevant rates or prices are used for the purpose of determining Loss under this section, (a) third parties supplying such quotations will be asked to assume that the party requesting the quotations is a dealer in the relevant market of the highest credit standing which satisfies all the credit criteria which those third parties apply generally at the time in deciding whether to offer to make an extension of credit, and no account will be taken of any existing Credit Support Document and (b) those third parties will be asked to provide mid-market quotations.
(2)
Two Affected Parties.  If there are two Affected Parties:-

(A)
if Market Quotation applies, each party will determine a Settlement Amount in respect of the Terminated Transactions, and an amount will be payable equal to (I) the sum of (a) one-half of the difference between the Settlement Amount of the party with the higher Settlement Amount ("X") and the Settlement Amount of the party with the lower Settlement Amount ("Y") and (b) the Termination Currency Equivalent of the Unpaid Amounts owing to X less (II) the Termination Currency Equivalent of the Unpaid Amounts owing to Y and, if that Termination Event is either an Illegality or a Force Majeure Event, for the purpose of determining Market Quotations (a) Reference Market-makers will be asked to assume that the party requesting the quotations is a dealer in the relevant market of the highest credit standing which satisfies all the credit criteria which such Reference Market-makers apply generally at the time in deciding whether to offer to make an extension of credit, and no account will be taken of any existing Credit Support Document and (b) Reference Market-makers will be asked to provide mid-market quotations; and

(B)
if Loss applies:

(I)  each party will determine its Loss in respect of this Agreement (or, if fewer than all the Transactions are being terminated, in respect of all Terminated Transactions) and an amount will be payable equal to one-half of the difference between the Loss of the party with the higher Loss ("X") and the Loss of the party with the lower Loss ("Y"); and

(II)  if that Termination Event is either an Illegality or a Force Majeure Event, Loss shall be determined on the basis of mid-market values in respect of the Terminated Transactions and, in particular, if any quotations of relevant rates or prices are used for the purpose of determining Loss under this section, (a) third parties supplying such quotations will be asked to assume that the party requesting the quotations is a dealer in the relevant market of the highest credit standing which satisfies all the credit criteria which those third parties apply generally at the time in deciding whether to offer to make an extension of credit, and no account will be taken of any existing Credit Support Document and (b) those third parties will be asked to provide mid-market quotations.

If the amount payable is a positive number, Y will pay it to X; if it is a negative number, X will pay the absolute value of that amount to Y."

Alternative B

"(ii)
Termination Events.  If the Early Termination Date results from a Termination Event:-


(1)
One Affected Party.  If there is one Affected Party:

(A)  if that Termination Event is not an Illegality or a Force Majeure Event, the amount payable will be determined in accordance with Section 6(e)(i)(2) except that references to the Defaulting Party and to the Non-defaulting Party will be deemed to be references to the Affected Party and the party which is not the Affected Party, respectively; and

(B)  if that Termination Event is either an Illegality or a Force Majeure Event, the amount payable will be determined in accordance with Section 6(e)(ii)(1)(A), except that for the purpose of determining Replacement Values, the Determining Party will use mid-market values without regard to the creditworthiness of the Determining Party.

(2)
Two Affected Parties.  If there are two Affected Parties, each party will determine a Settlement Amount in respect of the Terminated Transactions, and an amount will be payable equal to (I) the sum of (a) one-half of the difference between the Settlement Amount of the party with the higher Settlement Amount ("X") and the Settlement Amount of the party with the lower Settlement Amount ("Y") and (b) the Termination Currency Equivalent of the Unpaid Amounts owing to X less (II) the Termination Currency Equivalent of the Unpaid Amounts owing to Y and, if that Termination Event is either an Illegality or a Force Majeure Event, for the purpose of determining Replacement Values, the Determining Party will use mid-market values without regard to the creditworthiness of the Determining Party.
If the amount payable is a positive number, Y will pay it to X; if a negative number, X will pay the absolute value of that amount to Y."

(n)
The following definitions under Section 14 are deleted and replaced by the following:

"Affected Transactions" means (a) with respect to any Termination Event consisting of an Illegality, Tax Event, Tax Event Upon Merger or Force Majeure Event, all Transactions affected by the occurrence of such Termination Event and (b) with respect to any other Termination Event, all Transactions.

"Terminated Transactions" means with respect to any Early Termination Date (a) if resulting from an Illegality or a Force Majeure Event, all Affected Transactions specified in the notice given pursuant to Section 6(b)(iv), (b) if resulting from any other Termination Event, all Affected Transactions and (c) if resulting from an Event of Default, all Transactions (in either case) in effect immediately before the effectiveness of the notice designating that Early Termination Date (or, if "Automatic Early Termination" applies, immediately before that Early Termination Date).

"Termination Event" means an Illegality, a Tax Event, a Tax Event Upon Merger or a Force Majeure Event or, if specified to be applicable, a Credit Event Upon Merger or an Additional Termination Event.

(o)
The following definitions are inserted in Section 14:


"Force Majeure Event" has the meaning specified in Section 5(b).


"Waiting Period" means:-

(a) in respect of an event or circumstance under Section 5(b)(i), a period of three Local Business Days (or days that would have been Local Business Days but for the occurrence of that event or circumstance) following the occurrence of that event or circumstance; and

(b) in respect of an event or circumstance under Section 5(b)(vi), a period of eight Local Business Days (or days that would have been Local Business Days but for the occurrence of that event or circumstance) following the occurrence of that event or circumstance.
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