
IMPACT ON ENERGY PROPERTY OF SECTION 101 OF THE ECONOMIC SECURITY AND RECOVERY ACT OF 2001 
Section 101 of the “Economic Security and Recovery Act of 2001 (“Act”) allows a taxpayer to deduct 30 percent of the basis of “qualified property” in the year the property is placed in service.  Cost recovery of the remaining 70 percent is allowed under normal depreciation rules.

Qualified Property
1.
Property must have a recovery period of 20 years or less or be computer software.

· A great deal of property owned by energy companies would meet this test.

2.
Property must be placed in service after September 10, 2001, and before December 31, 2004, pursuant to a binding written contract entered into after September 10, 2001, and before September 11, 2004.

· Some property could qualify.  For example, some gas turbine electric generating facilities and new transmission and distribution facilities could be constructed within the appropriate timeframe.

· However, many projects have long construction periods.  These types of projects might not be able to be placed in service prior to December 31, 2004.



--
Large construction projects require the hiring of large numbers of workers and would provide a great deal of economic stimulus.



--
EEI recommends that projects with estimated production periods (as defined in Code section 263A(f)(4)(B)) in excess of two years be allowed an extended period to be placed in service so long as production of the property has begun by December 31, 2004, and the other requirements of section 101 of the Act have been met.  This assures that economic stimulus begins within the specified period.

3.
Property cannot be repaired or reconstructed property.

· EEI recommends that this limitation be modified.  As written, section 101 only provides a stimulus to the construction or acquisition of new property, not the acquisition of existing property.  EEI agrees that taxpayers should not be able to circumvent this limitation by repairing or reconstructing existing property and calling it new.  However, this limitation should not apply to new construction by a taxpayer, just because the construction improves existing property of a taxpayer.

· During economic downturns, needed capitalized repairs and reconstruction of facilities are postponed to save money.  This results in employees being laid off and increases in the unemployment rate.  It also weakens the long-term competitive position of the companies making these decisions.  Incentives should apply to all new construction, whether it relates to new facilities or existing ones.
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