nondisclosure agreement

This Nondisclosure Agreement (this “Agreement”), is made as of the later of the dates indicated beneath the signatures of the parties below, by and between Enron North America Corp. , a Delaware corporation (“Enron”), and Eastman Chemical Company, a Delaware corporation  (“Eastman;” Eastman and Enron being individually referred to herein as a “Party” and collectively as the “Parties”).

Recitals:

A. The Parties would like to engage in mutual discussions concerning a possible joint venture to develop an Internet portal (the “Transaction”).

B. Such discussions will require that the each Party disclose to the other Party certain information concerning the Transaction and concerning the Parties themselves that is non-public, confidential, or proprietary in nature.

C. As a condition of pursuing these discussions, the Parties hereby agree to be bound by the following terms.

Agreements:

1. Trade Secrets and Confidential Information.  In order for the Parties to evaluate properly the feasibility and desirability of the Transaction, it will be necessary until the Transaction is either consummated or discussions concerning the same are terminated for each Party (the “Disclosing Party”) to furnish the other Party (the “Receiving Party”) Trade Secrets and Confidential Information, as defined in Section 2 below, about the Disclosing Party.  By receiving Trade Secrets and Confidential Information, the Receiving Party agrees that any and all Trade Secrets and Confidential Information that may be furnished to it by or on behalf of the Disclosing Party, together with analyses, compilations, studies, or other documents or records prepared by either Party, its officers, directors, employees, advisors, agents, or representatives (collectively, "Affiliates") that contain or otherwise reflect or are generated from the Trade Secrets and Confidential Information (the “Developed Information) will be kept confidential; and the Receiving Party further agrees that, except as provided in Section 4 below, it will not at any time communicate or disclose to, or use for the benefit of, itself or any other person, firm, association, or corporation any Trade Secrets and Confidential Information or any Developed Information.

The Receiving Party hereby acknowledges and agrees that the prohibitions against disclosure of Trade Secrets and Confidential Information recited herein are in addition to, and not in lieu of, any rights or remedies that the Disclosing Party may have available pursuant to the laws of any jurisdiction or common law or judicial precedent to prevent the disclosure of trade secrets or proprietary information, and that the enforcement by the Disclosing Party of its rights and remedies pursuant to this Agreement shall not be construed as a waiver of any other rights or available remedies that it may possess in law or equity absent this Agreement.

2. Definitions.
For purposes of this Agreement, subject to Section 3  below, “Trade Secrets” means information of the Disclosing Party, including without limitation,  computer and periphery hardware, computer software programs or any portions or logic comprising said programs, planning information of the Disclosing Party, and marketing and future business plans, whether or not in written or permanent form, that (i) derives economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from their disclosure or use, (ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy, and (iii) if written, is marked "CONFIDENTIAL" or with other legend indicating it is confidential or proprietary in nature and, if orally disclosed, the Receiving Party has identified the information as confidential at the time it was disclosed and has delivered written notice to the Receiving Party within thirty (30) days of such disclosure confirming that the Disclosing Party considers such information to be confidential and subject to this Agreement.

For purposes of this Agreement, subject to Section 3 below, “Confidential Information” means data and information relating to the business of the Disclosing Party that (i) does not rise to the level of Trade Secrets but that is or has been disclosed to the Receiving Party or of which the Receiving Party became aware as a consequence of or through its relationship with the Disclosing Party, (ii) has value to the Disclosing Party, (iii) is not generally known to the Disclosing Party's competitors or potential competitors, and (iv) if written, is marked "CONFIDENTIAL" or with other legend indicating it is confidential or proprietary in nature and, if orally disclosed, the Receiving Party has identified the information as confidential at the time it was disclosed and has delivered written notice to the Receiving Party within thirty (30) days of such disclosure confirming that the Disclosing Party considers such information to be confidential and subject to this Agreement.  Confidential Information shall include, but is not limited to, industry reviews, business model and value propositions, service offerings, execution strategies, financial requirements, competition, staffing, liquidation strategies, diversification of business, components of terms and contributions, governance, and corporate structure.

3. Exclusions from Trade Secrets and Confidential Information.
Notwithstanding any contrary provision of this Agreement, neither the term Trade Secrets nor the term Confidential Information shall include any information supplied by the Disclosing Party that

a) on the date hereof or thereafter becomes generally available to the public other than as a result of a disclosure, directly or indirectly, by the Receiving Party or its Affiliates; 

b) is disclosed by the Receiving Party with the prior written consent of the Disclosing Party; 

c) the Receiving Party demonstrates by written proof was received by the Receiving Party from a third party who did not acquire it in violation of a confidentiality agreement with the Disclosing Party or its employees or agents, or from a third party who was not otherwise prohibited from transmitting the information to the Receiving Party by a contractual, legal, or fiduciary obligation of confidence to the Disclosing Party; or

d) has been independently perfected by the Receiving Party or was known to the Receiving Party prior to such disclosure, as established by written records.

4. Non-Disclosure Duty.  Each Receiving Party agrees to disclose the Trade Secrets and Confidential Information of any Disclosing Party only to those of its Affiliates who need to know such Trade Secrets and Confidential Information for the exclusive purpose of evaluating the Transaction, forming the joint arrangement or enterprise, if any, and developing the means of implementing the Transaction, if any.  Each Receiving Party agrees not to make the Trade Secrets and Confidential Information of any Disclosing Party available to any other person or group for any other purpose whatsoever.  Each Receiving Party agrees (i) to inform all of its respective Affiliates who receive Trade Secrets and Confidential Information of any Disclosing Party of the confidential nature of such Trade Secrets and Confidential Information and to direct all such Affiliates to treat such Trade Secrets and Confidential Information confidentially in accordance with this Agreement and not to use it other than for the purposes described above; (ii) to be responsible in any event for any breach of this Agreement by any of its Affiliates; and (iii) to make all reasonable, necessary, and appropriate efforts to safeguard such Trade Secrets and Confidential Information from disclosure to any person or entity other than as permitted hereby. 
5. 
6. Public Announcements.  Each Party agrees that the timing and content of any announcements, press releases, or other formal public statements concerning the fact that the Trade Secrets and Confidential Information have been made available to the other Party, the fact that discussions concerning a Transaction are ongoing, the terms of any Transaction, and related matters will only occur upon and be determined by mutual agreement and consent of both the Parties.  No Party shall issue an announcement or press release or make any public statement concerning such matters without the prior written consent of the other Party.  Each Party shall designate a sole spokesperson responsible for communicating with the press and other external constituents in the event announcements, press releases, or other public statements are so consented to by the Parties.

7. Term of Agreement.  The covenants of this Agreement shall commence on the date hereof and shall be  for a period of one (1) year  with respect to Trade Secrets so long as it continues to be a Trade Secret, and, with respect to all Confidential Information, shall expire on the  first (1st) anniversary of the date hereof.

8. Subpoenas and the Like.  In the event that any Receiving Party or any of its Affiliates is requested under the terms of a subpoena or order issued by a court or by a governmental body to disclose any of the Trade Secrets or Confidential Information of a Disclosing Party, the subject Receiving Party will promptly notify the Disclosing Party so that it may seek a protective order or other appropriate remedy or waive compliance with this Agreement.  If such protective order or other remedy is not obtained or the Disclosing Party waives compliance with this Agreement and disclosure of any of the Trade Secrets or Confidential Information is legally required, the Receiving Party from whom disclosure is required will furnish only that portion of such Trade Secrets or Confidential Information that is legally required and will exercise its best efforts to obtain a protective order or other reliable assurance that confidential treatment will be accorded the Trade Secrets or Confidential Information furnished.

9. Return of Information.  In the event that either of the Parties decides not to continue the contemplated discussions, elects not to enter into a Transaction, or rejects the terms of a proposed Transaction, or if for any other reason a Transaction does not occur, then each Receiving Party that has received Trade Secrets and Confidential Information of a Disclosing Party agrees upon the request of the Disclosing Party to  destroy the Trade Secrets and Confidential Information which have been disclosed to the Receiving Party by the Disclosing Party, together with all copies thereof that may have been made.  That portion of the Trade Secrets and Confidential Information that may be found in Developed Information and any Trade Secrets and Confidential Information given orally may be retained by the Receiving Party, but shall be held by the Receiving Party in strict confidence, kept subject to the terms of this Agreement, returned to the Disclosing Party, or, at the Disclosing Party's option, destroyed.  Notwithstanding the foregoing, each Receiving Party may maintain one copy of the Trade Secrets and Confidential Information for archival purposes only.

10. Accuracy and Completeness of Information.  Each Party represents that, in supplying Trade Secrets and Confidential Information to the other Party, it has endeavored to include in the Trade Secrets and Confidential Information those materials that it believes to be reliable and relevant for the purpose of the other Party's evaluation, but each of the Parties acknowledges that the Disclosing Party does not make any representation or warranty as to the accuracy or completeness of the Trade Secrets and Confidential Information supplied.  Each Receiving Party agrees that neither Disclosing Party nor any Affiliate of any Disclosing Party shall have any liability to any Receiving Party or any of its Affiliates as a result of the use of the Disclosing Party's Trade Secrets and Confidential Information by the Receiving Party or its Affiliates in evaluating whether or not to enter into the Transaction or the feasibility or profitability thereof.

11. 
12. No Waivers.  It is further understood and agreed that no failure or delay by any Party in exercising any right, power, or privilege hereunder shall operate as a waiver hereof, and that no single or partial exercise thereof shall preclude any other or further exercise thereof or the exercise of any right, power, or privilege hereunder.

13. Injunctive Relief.  It is further understood and agreed that money damages would not be a sufficient remedy for any breach by any Receiving Party or its Affiliates of this Agreement, that such breach would cause immediate and irreparable harm to the relevant Disclosing Party, that the Disclosing Party shall be entitled to specific performance and injunctive and other equitable relief for any such breach, and that any requirement for the security or posting of a bond in connection with such remedy shall, and hereby is, waived.  Such remedies shall not be deemed to be the exclusive remedies for a breach of this Agreement by any Disclosing Party or any of its Affiliates, but shall be in addition to all other remedies at law or in equity available to it.  Each Receiving Party agrees that, in the event it breaches this Agreement, it shall reimburse the non-breaching Disclosing Party for all costs and expenses, if any, incurred by such non-breaching Disclosing Party in enforcing the obligations hereunder, including attorneys' fees.

14. Severability.  The provisions of this Agreement are intended to be as broad and inclusive as permitted by law, and it is agreed that if any provision of this Agreement is held to be unenforceable or invalid for any reason, such provision or portion thereof will be modified or deleted in such a manner so as to make this Agreement as modified legal and enforceable to the fullest extent permitted under applicable law.
15. Governing Law and Binding Effect.  This Agreement shall be governed and construed in accordance with the internal laws (and not the law of conflicts of laws) of the State of [ New York].  This Agreement shall inure to the benefit and be binding upon both Parties and their respective successors and assigns.  Both Parties agree that the provisions of this Agreement shall be enforceable directly against them by any such successor or assign referred to above.

16. Entire Agreement.  This Agreement contains the entire understanding among the parties with respect to the protection of the Trade Secrets and Confidential Information of the respective Parties and supersedes all prior communications and understandings with respect thereto.  The Parties acknowledge and agree that this Agreement does not constitute a binding agreement to enter into any specific Transaction, and that it does not constitute an agreement to agree or enter into any other agreement.  This Agreement may be signed in multiple counterparts, which when read together shall have the full force and effect of one original.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective authorized representatives.

ENRON NORTH AMERICA CORP. 
By: 





      Name: 




      Title:   




Date Signed: 





EASTMAN CHEMICAL COMPANY

By: 





      Name: 




      Title:   




Date Signed: 
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