The attached summary of a proposed Posting Agreement is not complete nor is it all-inclusive of the terms of the proposed of the terms of the proposed transaction.  It is a draft summary for discussion purposes only, and does not purport to create and is not intended to create a binding or enforceable contract between the parties or any duty on the part of any person to negotiate toward a binding contract.  The parties may terminate discussions and negotiations regarding a possible transaction at any time without cause and without any liability whatsoever, and this summary may not be relied upon by any person as the basis for a contract by estoppel or otherwise.  

At the closing, eSpeed (the “Company”) and Enron will enter into a “Posting Agreement” pursuant to which Enron will agree to post prices for certain products to the Company’s platform in a manner that will permit the Company’s customers to electronically attempt to transact, through the Company’s electronic trading systems but on Enron’s interface, with respect to “Subject Products” (defined below).  
  

The Company will provide, at the Company’s expense and in accordance with Enron’s specifications and technical requirements to be set forth in the Posting Agreement, an interface which will be used by Enron to post prices for Subject Products on the Company’s website.  Enron will provide, at Enron’s expense and in accordance with Enron’s specifications and technical requirements to be set forth in the Posting Agreement, an interface for the Company’s customers to attempt transactions (as discussed below) on  Enron’s interface.  Enron will make commercially reasonable efforts to maintain technology parity with other interfaces designed to deliver electronic postings of Enron prices to other marketplaces.  The parties will also establish a credit interface to facilitate Enron’s credit decisions with respect to attempted transactions.  While Enron shall not be required to employ identical criteria for making credit decisions with respect to transactions conducted on the Company’s System as those otherwise employed by Enron, and any differences in credit criteria shall be commercially reasonable.  In addition, the Company will provide to Enron a real-time price data feed in XML format of all prices on its electronic trading platform.  




All of transactions will be consummated pursuant to Enron’s General Terms and Conditions, or the terms of a master agreement between the Company’s customer and Enron, if any, and in accordance with Enron’s customary operating policies and practices.  The manner in which the Company’s customers will agree to transact under Enron’s General Terms and Conditions is to be determined.

Enron will use its commercially reasonable efforts to promptly provide the Company with such information as the Company shall reasonably require in order to map the products offered by the Company with Enron’s prices; however, the Company shall be solely responsible for the accuracy of the mapping, and Enron will not be liable to the Company or any of its customers for damages in the event of any inaccuracy in mapping.   

The Posting Agreement will provide that the Company will have the right to post Enron’s prices only on the Company’s System , that the right to display Enron’s prices is not assignable and may not be delegated, and will prohibit the Company from republishing, retransmitting or redistributing the prices posted by Enron in any manner; provided, however, that the Company may commercially exploit (through sales license or otherwise) transmit anonymous, non-transactable market data  to third parties, provided that in the event market data other than settlement prices is being transmitted, such market data includes data from at least seven market participants over the prior month.  


Enron will not be required to pay to the Company any commission or other charge with respect to any transaction completed with Enron through the Company’s Platform in which another customer may execute the transaction by accepting a price posted by Enron pursuant to this agreement.  Commissions charged to those customers completing transactions with Enron on the Company’s platform shall not exceed the Company’s standard commission rates.  Each party shall be solely responsible for the costs and expenses of operating and maintaining its respective platform; the Company will be responsible for all telecommunication costs and expenses from the Company’s website to the Enron platform. 

Prior to Closing, the Company and Enron will agree to specific products with respect to which Enron will post prices on the Company’s Platform (the Subject Products”).  The list attached as Schedule “A” is a preliminary list of proposed products to be made available by Enron to the Company.  Additional products may be added or deleted by subsequent agreement of the parties.  


Enron shall post prices with respect to those products on Schedule “A” (and products subsequently added, but excepting products subsequently deleted) for so long as it posts prices for such products on EnronOnline.  Enron shall use commercially reasonable efforts to post the same prices for Subject Products on the Company’s System as it posts on EnronOnline for the same products and/or any other electronic system that Enron uses to distribute prices for the relevant subject product.  Enron shall have no obligation to post prices for any product if it is not showing a price for such product on Enron Online (temporarily or otherwise)and /or any other electronic system that Enron uses to distribute prices for the relevant subject product or if it removes that product listing from Enron Online and/or any other electronic system that Enron uses to distribute prices for the relevant subject product.

Enron shall not be required to act in a manner that is inconsistent with or contrary to its business methods, practices or policies.  Without limiting the foregoing, Enron may in its sole discretion suspend prices or trading, either generally or for particular products, where prices or trading have been similarly suspended on the EnronOnline website.   


Circumstances constituting a breach of the Posting Agreement by a party, consequences of either party’s breach of the Posting Agreement, circumstances under which the Posting Agreement may be terminated by a party, and remedies associated with a termination, are to be negotiated.   

