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I.
INTRODUCTION
At the February 20, 2001 hearing on the applications of plaintiffs Enron Power Marketing, Inc. (“Enron”) and Avista Energy, Inc. (“Avista”) for a preliminary injunction, the Court (a) entered a Stipulated Injunction submitted by Enron and defendant California Power Exchange Corporation (“CalPX”) in Case No. 01-00901; (b) denied Avista’s request to convert its temporary restraining order into a preliminary injunction in Case No. 01-01244; (c) expressed its inclination to grant a “universal preliminary injunction” that would address concerns of CalPX market participants
; and (d) ordered CalPX to submit a proposed preliminary injunction to reflect the Court’s rulings at the February 20 hearing.  In instructing CalPX to attempt to address some of the issues raised by Avista, the Court also stated:  “Essentially, I want to maintain the status quo, keep the money where it is, and let FERC decide the issues of allocation.”

Since the February 20 hearing, counsel for CalPX have engaged in extensive discussions with counsel for the market participants, including via conference calls in which all ten of the participants with charge back-related claims pending in this Court (as well as several other nonparty participants) were invited to participate.  In the course of these communications, CalPX submitted drafts of a proposed preliminary injunction to the participants, and revised its proposed preliminary injunction to incorporate some of the participants’ suggestions.  CalPX is now submitting herewith a proposed preliminary injunction that is in harmony with the Court’s prior rulings.

This proposed preliminary injunction (hereafter, “Preliminary Injunction”), which would stay all of the above-numbered actions pending resolution of the disputed issues that were tendered to the Federal Energy Regulatory Commission (“FERC”) by some of the plaintiffs, is intended to preserve the status quo while substantive issues are being addressed by FERC.  Below, we summarize the material provisions of the Preliminary Injunction, and also address issues that were raised by participants during the course of its drafting and/or may be submitted in the form of objections at the February 27 hearing.

II.
THE PROPOSED PRELIMINARY INJUNCTION

The Preliminary Injunction meets the criteria set forth by the Court at the February 20 hearing.  Among other things, it (a) enjoins CalPX from engaging in further collections (and related activities) with respect to charge backs, pending resolution of charge back issues by FERC; (b) preserves assets held by CalPX and permits billing for participants’ non-charge back obligations, so that such assets will not be “scattered” prior to the FERC proceeding; (c) provides for escrowing the current (and future) cash collateral held by CalPX for market participants, and for escrowing future incoming cash payments; and (d) facilitates the ongoing operations of CalPX.
  We briefly address each of these points below.


A.
THE “STAY” ON CHARGE BACKS

 As is the case with the Stipulated Injunction entered on February 21, 2001 in the Enron action (the “Enron Injunction”), the Preliminary Injunction would, until further order of the Court after FERC’s adjudication of charge back issues, enjoin CalPX from issuing invoices for charge backs, from declaring defaults based on charge backs, from taking action to collect funds from participants to pay charge backs, and from requiring additional collateral based on charge backs.  (See Preliminary Injunction, page 3, lines 4-17).  The Preliminary Injunction incorporates all such relief contained in the Enron Injunction, but would permit certain CalPX action vis-à-vis participant collateral upon written instruction by participants.  (Id., page 3, lines12-13).  The Preliminary Injunction also inserts provisions, requested by some participants, to clarify that CalPX will not “offset” charge back amounts in “calculating amounts that may otherwise be due” (page 3, lines 9-10), and to clarify that the stay on charge back collections also applies to prior unpaid charge back notices (page 3, lines 14-15).


B.
PRESERVATION OF ASSETS

Beyond the charge back context, the Preliminary Injunction maintains the status quo with respect to CalPX’s billing process and the collateral obligations of market participants.  In this regard, the Preliminary Injunction:  permits CalPX to engage in its normal invoicing process for the Core (Day-Ahead, Day-Of, and Real-Time) and CTS markets (page 3, lines 18-20), and, by permitting CalPX to draw on expiring collateral or otherwise take actions to preserve collateral, assures that market participants will maintain their current levels of collateral (page 3, lines 25-27).  In view of the impossibility of making payments to participants without allocating defaults (a subject that was addressed at length at the February 20 hearing), under the Preliminary Injunction CalPX is not required to make payments to CalPX creditors resulting from its clearinghouse function (page 3, lines 20-22).


C.
ESCROW OF CASH HELD BY CALPX

In order to provide the protection sought by certain participants, the Preliminary Injunction provides that cash collateral and incoming cash be placed in interest-bearing escrow accounts while the FERC proceeding is pending and the Preliminary Injunction is in effect.  The first escrow account would be established for cash collateral maintained by CalPX for specific market participants (page 4, lines 4-10); any additional cash collateral obtained by CalPX in connection with maintaining participants’ current levels of collateral would also be placed in escrow (page 4, lines 1-3).  The second escrow account would be established for future sums that are remitted by participants in connection with the normal CalPX invoicing process, or are authorized by participants to be drawn from their collateral in order to pay such invoices (page 4, lines 11-21).


D.
ONGOING OPERATION OF CALPX

To facilitate the ongoing operations of CalPX, the Preliminary Injunction permits CalPX to cover the CalPX administrative fee and its operational costs, and the CAISO grid management charge, from incoming cash remittances (page 4, lines 13-15).  In the event that the remitted sums are not sufficient for these purposes, CalPX is permitted to obtain such funds from the escrow accounts (page 4, lines 19-28).

III.
APPARENT “OBJECTIONS” TO PRELIMINARY INJUNCTION
As noted above, drafts of the Preliminary Injunction were discussed at length with virtually all of the party-participants last week.  While we understand that some of the participants do not object to the terms of the Preliminary Injunction (or at least concede that it accurately reflects the Court’s rulings at the February 20 hearing), at this date we are uncertain as to whether one or more participants will lodge written or oral objections to its entry.  In view of this uncertainty, the following discussion of potential “objections” is confined to the specific matters that are technically pending before the Court – i.e., the Court’s Orders to Show Cause in the PacifiCorp and Powerex Corp. cases (Case Nos. 01-01329 and 01-01389), the hearing on which was continued to February 27, and certain apparent objections to the Preliminary Injunction of Avista, whose application for preliminary injunction was denied on February 20, but whose temporary restraining order remains in effect until February 27.

February 15 PacifiCorp TRO and Order to Show Cause


All of the substantive relief granted to PacifiCorp in the Court’s February 15, 2001 Order in Case No. 01-01329 (see page 2, lines 14-23) is subsumed within the Preliminary Injunction.  Specifically, PacifiCorp sought to enjoin CalPX from issuing charge back invoices to PacifiCorp and from declaring PacifiCorp in default for failure to pay charge back invoices, and those terms are included in the Preliminary Injunction.


February 15 Powerex Corp. TRO and Order to Show Cause


Some of the substantive relief granted to Powerex Corp. in the Court’s February 15, 2001 Order in Case No. 01-01389 (see page 3, lines 4-7) is subsumed within the Preliminary Injunction.  The remainder of the injunctive relief sought by Powerex Corp. (see February 15, 2001 Order in Case No. 01-01389, page 3, lines 8-27) involves potential draws on, and disposition of the proceeds of, a letter of credit in the amount of $67,000,000, and a request to deposits funds received from any draw with the Court.  The Preliminary Injunction specifically deals with such matters in accordance with the Court’s rulings and remarks at the February 20 hearing.  Outside the charge back context, the Preliminary Injunction includes provisions, applicable to Powerex Corp. and all other participants, with respect to preserving the status quo vis-à-vis collateral, potential future draws on collateral, and escrowing certain collateral amounts.

 
Avista’s “Objections”


In declining to convert Avista’s TRO into a preliminary injunction on February 20, the Court has already substantively addressed many of Avista’s objections to the Preliminary Injunction’s predecessor document, the Stipulated Injunction.  After the February 20 hearing, in response to receipt of CalPX’s draft preliminary injunction, Avista proffered its own proposed preliminary injunction to other parties, including CalPX.  Some of Avista’s suggested changes were included in the Preliminary Injunction, and some were not.  Thus, while at this date we are uncertain as to what objections Avista may lodge in connection with the February 27 hearing, the remaining material “objections” of Avista appear to be these:


1.
Avista has suggested adding a reference to possible “arbitration proceedings” – i.e., it would apparently modify the duration of the Preliminary Injunction to allow for undefined arbitration proceedings.  Specifically, Avista has suggested that the status quo should be preserved until further Order of the Court after FERC’s decision “or the conclusion of any arbitration proceedings.”  (See Preliminary Injunction, page 3, line 6 and page 6, line 2.)  (We understand Avista’s reference to “arbitration proceedings” to contemplate other proceedings than the arbitration previously commenced by Enron with respect to the Indemnity Agreement issue, which arbitration in any event is being held in abeyance pending FERC’s and this Court’s disposition of charge back issues.)  CalPX believes that an additional reference to undefined arbitration proceedings runs counter to the Court’s acknowledgment that FERC adjudication of the charge back issues is appropriate.
  Moreover, awaiting the conclusion of as-yet nonexistent arbitration proceedings, in which one or more parties might also challenge the arbitrability of claims under the PX Tariff’s alternative dispute resolution provisions, could unduly prolong this matter.  At the request of another participant (PacifiCorp), however, CalPX has added paragraph 10 to the Preliminary Injunction, which acknowledges that no parties’ claims or defenses are waived, including the right to contend that an issue is or is not subject to arbitration.


2.
Despite the Court’s acknowledgment at the February 20 hearing that, pending FERC’s adjudication of charge back issues, it is appropriate to “keep the money where it is,” Avista proposes to strike from the Preliminary Injunction the statement that “CalPX shall not be required to make payments to creditors of CalPX resulting from its clearinghouse function.”  (Preliminary Injunction, page 3, lines 21-22.)  As was previously argued at length at the February 20 hearing, absent appropriate allocation of default charge back amounts to participants – the very issue that has been tendered to FERC for determination – it is not possible for CalPX to make “allocated” payments to participants.  Put simply, without a default charge back allocation methodology, there is no coherent basis for making payments to participants.  CalPX believes that the Court has already recognized as much, and concluded that it serves the participants’ mutual interests to maintain what funds are available in one place, so that CalPX will be better situated to comply with any future FERC ruling.  For these reasons and the reasons provided in connection with the February 20 hearing, Avista’s apparent request to strike this language should be denied.

3.
Avista has also suggested one modification to the Preliminary Injunction with respect to collateral – specifically, it would add the following bracketed language to paragraph 3 of the Preliminary Injunction:  “If CalPX Market Participants fail to maintain their current[ly scheduled] levels of collateral while the FERC Proceeding is pending and this Injunction is in effect, CalPX may draw on any expiring collateral . . . .”  (Preliminary Injunction, page 3, lines 25-27.)  That point was also considered and (CalPX believes) rejected by Court at the February 20 hearing.  In addition to the fact that Avista’s proposed language would change the status quo (rather than “keep the money where it is”), it would introduce a substantial and unnecessary dispute about the meaning of “currently scheduled levels of collateral,” perhaps requiring the Court to pre-judge issues before FERC in order to decide what constitutes “excess” collateral.  Additionally, removing assets from CalPX’s control could undermine CalPX’s ability to effectuate a decision by FERC once made.  For these reasons, the bracketed language apparently proposed by Avista should not be included in the Preliminary Injunction.

IV.
CONCLUSION

In accordance with the Court’s instructions at the February 20 hearing and for the reasons stated herein, CalPX is submitting a Preliminary Injunction for entry by the Court.  If the Court finds it appropriate to include a bond requirement in the Preliminary Injunction, CalPX believes that the participants’ current levels of collateral constitute an appropriate amount of security. 

DATED:   February 26, 2001
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� 	Transcript of February 20, 2001 hearing, page 34, lines 18-20.


� 	Transcript of February 20, 2001 hearing, page 34, lines 21-23.





� 	The Preliminary Injunction also includes, in paragraphs 7 and 8, the Enron-specific relief (pertaining to the Indemnity Agreement issue) that was granted in the Stipulated Injunction entered in Case No. 01-00901 on February 21, 2001.  These provisions are included in the Preliminary Injunction (which specifically supersedes the Stipulated Injunction) so that a single Order may be entered in the above-numbered cases.  CalPX understands that Enron does not object to entry of the Preliminary Injunction.


�	We note that certain additional participants have purported to join in the TRO requests of other participants, or have filed their own TRO applications on which this Court has not ruled.


� 	It also runs counter to Avista’s own decision to file the FERC Complaint on February 8.  That action by Avista also conflicts with Avista’s additional suggestion that the reference to FERC’s jurisdiction (Preliminary Injunction, page 2, lines 27-28) be stricken.  CalPX also notes that, in any event, arbitration of charge back-related issues is not called for by the alternative dispute resolution procedures of the PX Tariff, which specifically excludes from the PX ADR procedures “disputes as to whether rates and charges set forth in the PX Tariff are just and reasonable” under the Federal Power Act.  (PX Tariff, Schedule 9, ¶1.1(d), at page 173.)
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