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I.
INTRODUCTION

By this application for temporary and preliminary injunctive relief, Plaintiff California Power Exchange Corporation (“CalPX”) is seeking immediate possession of funds that were improperly paid to Defendant California Independent System Operator Corporation (the “ISO”) by Pacific Gas and Electric Company (“PG&E”) on March 2, 2001.  In response to its receipt of invoices from CalPX, PG&E paid these funds directly to the ISO, in violation of a Federal Energy Regulatory Commission (“FERC”) Tariff that required the funds to be paid to CalPX.  Thus, the ISO is holding the funds in constructive trust for CalPX.

The ISO does not contest CalPX’s right to possession of the funds, and has indicated that it will not oppose the relief sought herein.  The ISO, however, has declined to transfer the funds without a Court Order, thus leading to this proceeding.

CalPX is seeking an order that the ISO be required to transfer possession of the funds to CalPX.  In addition to correcting a violation of the PX Tariff, such an order will further the purposes of the Preliminary Injunction previously entered by this Court on March 5, 2001, in the action entitled Enron Power Marketing, Inc., et al. v. California Power Exchange Corporation, Case No. CV-01-00901 CM (RZx), and Related Cases (hereafter, the “Preliminary Injunction”).

II.
STATEMENT OF FACTS
The CalPX is a non-profit, public benefit corporation that was established by law in 1996 to provide a market for the wholesale purchase and sale of electricity in California. The CalPX’s largest market, the Day-Ahead Market, was launched on March 31, 1998 for the purchase and sale of electricity for delivery the next day.  The CalPX also operated a Day-Of Market for delivery of electricity on the same day.  The CalPX Trading Services (“CTS”) Division offered a Block Forward Market that allowed participants to contract for monthly blocks of electricity for up to a year or more in the future.  The CalPX is regulated by the Federal Energy Regulatory Commission (“FERC”), and its Core Market is governed by FERC Electric Service Tariff No. 2 (the “PX Tariff”).  In the PX Tariff, the Core Market is defined as the “Day-Ahead, Day-of and Real-Time Markets operated by the PX.”  (Miller Decl., ¶ 2.)

At all relevant times to this action, CalPX has also acted as a Scheduling Coordinator with the ISO on behalf of certain CalPX participants for transactions in the ISO’s markets, pursuant to a Scheduling Coordinator Agreement between CalPX and ISO under the ISO FERC Electric Tariff, First Replacement Volume No. 1 (“ISO Tariff”).  In general, the functions of a Scheduling Coordinator include providing the ISO with the necessary energy scheduling and delivery information for market participants on whose behalf the Scheduling Coordinator operates.  Such information includes, for example, the assignment of specific amounts of energy, both demand and supply, for each hour of the trading day.  Scheduling Coordinators also undertake billing and settlement of energy transactions for their participants.  (Miller Decl., ¶ 3.)

The ISO is a non-profit, public benefit corporation that controls and operates the electrical transmission systems of PG&E, San Diego Gas & Electric Company and Southern California Edison pursuant to State electricity restructuring legislation and various regulatory orders.  The ISO also operates the Real-Time Imbalance, Ancillary Services, and Congestion Management Markets to assist the ISO in maintaining the reliability of the transmission grid.  Like the CalPX, the ISO operates as a clearinghouse for these energy transactions.  The ISO interfaces with Scheduling Coordinators such as CalPX, which provide the ISO with the necessary energy scheduling information for market participants on whose behalf the Scheduling Coordinator operates.  Scheduling Coordinators either receive payment for extra generation they supply or are billed for the extra energy they require from the Real-Time and other markets.  CalPX, as a Scheduling Coordinator, bills this data to its own market participants.  Under the ISO Tariff, Scheduling Coordinators are required to discharge their obligations to pay the amounts owed by them, and receive payments owed to them, through the ISO.  CalPX, as a Scheduling Coordinator, then settles its own market.  (Miller Decl., ¶ 4.)

PG&E, a regulated electric and natural gas distribution utility that provides service to 13 million customers in California, became a participant in the Core Market by entering into a December 19, 1997 Participation Agreement, in which (among other things) PG&E agreed to abide by, and perform all of its obligations under, the PX Tariff.  PG&E also utilized CalPX as its Scheduling Coordinator for transactions in the Real-Time Market.  (Miller Decl., ¶ 5.)

In January 2001, in response to receipt of CalPX’s October 2000 Real-Time Invoice, PG&E notified CalPX that it was paying the sum of approximately $6 million directly to the ISO.  CalPX immediately notified PG&E that its action in paying the ISO directly, rather than paying CalPX, was a violation of the PX Tariff, in that PG&E had incurred a financial obligation directly to CalPX, not the ISO, for its Real-Time transactions.  (Miller Decl., ¶¶ 6, 10.)

Nonetheless, when CalPX subsequently transmitted invoices totaling approximately $1.11 billion to PG&E on February 27, 2001 (for payment by March 2, 2001), in connection with obligations incurred in December 2000 by PG&E in the Real-Time Market, PG&E paid the sum of $177 million directly to the ISO on March 2, 2001.
  (This sum included $5,883,885.57 for Grid Management Charges.  CalPX does not dispute that the ISO is entitled to retain this amount, which reflects the ISO’s monthly charge on Scheduling Coordinators and certain other parties in order to provide for the recovery of the ISO’s ongoing operating costs.)  Thus, to date, PG&E has not paid any amount to CalPX in connection with CalPX’s December 2000 Real-Time Market invoices.  (Miller Decl., ¶ 7.)

In informal communications since then, CalPX has requested that the ISO transfer the funds remitted to the ISO by PG&E on March 2 (net of the $5,883,885.57 for Grid Management Charges) to CalPX.  (The $177 million PG&E payment, net of $5,883,885.57 for Grid Management Charges, is hereafter referred to as the “Net PG&E Payment.”)  The ISO responded, in substance, that while it did not dispute the rights and obligations of CalPX and PG&E under the PX Tariff and the Preliminary Injunction, it was not willing to transfer the Net PG&E Payment to CalPX unless instructed to do so by the Court through a Court Order.   The ISO has also advised CalPX that it will not oppose a request for a Court Order compelling the ISO to transfer possession of these funds to CalPX.  The ISO also informally agreed to maintain the Net PG&E Payment in a segregated account, pending an order by the Court.  (Miller Decl., ¶¶ 8-9; Whitwell Decl., ¶¶ 2, 4-5.)

The Preliminary Injunction was entered by the Honorable Carlos R. Moreno on March 5, 2001.  (See Whitwell Decl., Ex. 2.)  It provides, among other things, as follows in paragraph 5:

“While . . . this Injunction is in effect, sums remitted by CalPX Market Participants to CalPX in connection with the normal invoicing process for the Core (Day-Ahead, Day-Of, and Real-Time) and CTS markets . . . shall be placed by CalPX in a separate interest bearing escrow account, controlled by a third-party bank, which escrow account shall be promptly established by CalPX for the benefit of the market participants.”

When and if received by CalPX, the Net PG&E Payment will be subject to treatment by CalPX under paragraph 5 of the Preliminary Injunction.

III.
ARGUMENT

As a participant in the Real-Time Market under the PX Tariff, PG&E has an obligation to pay invoices that are transmitted to it by their due date.  Section 4.3 of Schedule 2 of the PX Tariff requires that “[a]ll PX Participants shall honor their obligations to pay all of the amounts owed to the PX in a timely manner.”  Further, Section 4.3.2 of the PX Tariff requires that “All payments by the PX Participants shall be made to the PX Clearing Account via the Fedwire System for funds to be received at the PX Clearing Account no later than noon PPT on the Payment Due Date.”  (Emphasis added.)  (Miller Decl., ¶ 10.)  There are no provisions in either the PX Tariff or the ISO Tariff that require or permit PG&E’s payment of CalPX’s Real-Time Market invoices to be made to the ISO.

For its part, the ISO does not dispute that PG&E’s payment should have been remitted to CalPX, and it has indicated that it will not oppose the issuance of an order requiring the ISO to transfer possession of the Net PG&E Payment to the CalPX.

Thus, in substance, the ISO is now holding the Net PG&E Payment in constructive trust for CalPX, and it should be ordered to transfer possession of these funds to CalPX.  It is well established that a constructive trust is a remedial device created to prevent unjust enrichment, with equity compelling the restoration to another of property to which the holder thereof is not justly entitled.  See Taylor v Polackwich, 145 Cal.App.3d 1014, 1022 (1983); Cal. Civ. Code §§ 2223 and 2224.  It may be imposed in practically any case where there has been a wrongful acquisition or detention of property to which another is entitled, where the party attempting to establish the constructive trust establishes the claim by clear and convincing evidence.  Id.

In addition to the fact that CalPX had a contractual right to receive the Net PG&E Payment, and the ISO therefore has no legal right to hold the funds, CalPX will suffer irreparable harm unless the ISO is required to transfer possession of the Net PG&E Payment to CalPX.  

The ISO’s retention of the Net PG&E Payment would have the ultimate effect of causing payments to other CalPX participants, which are dependent upon CalPX receiving PG&E’s payment, to be short.  Approximately 15 CalPX creditors (other than the ISO) for whom CalPX acts as Scheduling Coordinator for transactions in the ISO’s markets have an interest in the funds proffered by PG&E.  The ISO’s retention of the Net PG&E Payment will prevent these CalPX participants from being paid any sum under the PX Tariff with respect to December 2000 Real-Time Market activities once payments through the CalPX clearinghouse functions resume.  Furthermore, if the ISO distributes the funds from the Net PG&E Payment to ISO participants (which are payees under the ISO Tariff), these funds will not be available to pay the CalPX participants who are payees under the PX Tariff.  Thus, the ISO’s retention and/or distribution of the Net PG&E Payment would in essence favor ISO participants, which are payees under the ISO Tariff, over those that are payees under the PX Tariff.  (Miller Decl., ¶ 11.)

Additionally, in the Preliminary Injunction entered by the Honorable Carlos R. Moreno on March 5, 2001 in the action entitled Enron Power Marketing, Inc., et al. v. California Power Exchange Commission, Case No. CV-01-00901 CM (RZx), and Related Cases, this Court has in substance ordered a “standstill” with respect to payments by CalPX to its participants, while permitting CalPX’s normal invoicing process to continue so that funds that are ultimately available for distribution will be maintained in one place.
  The Court ordered that, while the normal CalPX invoicing process (aside from charge-back notices) should continue, CalPX is not required to make payments to creditors of CalPX (including the ISO) resulting from its clearinghouse function.  Instead, pending adjudication of the disputed charge-back issues, CalPX is required to maintain payments from participants (including PG&E) in an escrow account, from which the funds will ultimately be distributed after further orders of the Court and adjudication of certain claims of CalPX participants.  If the ISO is permitted to retain or distribute the Net PG&E Payment, these funds will not ultimately be available for distribution in accordance with further orders of the Court.  Thus, the ISO’s continued possession of the Net PG&E Payment would interfere with the Court-ordered treatment of funds remitted by CalPX participants, and could also lead to multiple new lawsuits with respect to such funds.

We finally note that, on March 9, 2001, CalPX filed a voluntary chapter 11 bankruptcy petition in the United States Bankruptcy Court for the Central District of California.  CalPX is continuing to function as a debtor-in-possession.  In its capacity as a debtor-in-possession, CalPX will maintain and continue the business functions it was performing prior to the chapter 11 filing, under the supervision of the bankruptcy court.  CalPX has filed a motion for relief from stay in the bankruptcy court, in order to permit the default charge-back proceedings to continue at FERC, and to facilitate the purposes of the Preliminary Injunction that was previously entered.  (See Whitwell Decl., ¶ 6.)

IV.
CONCLUSION

For the foregoing reasons, CalPX respectfully requests that the Court issue the [Proposed] Temporary Restraining Order and Order to Show Cause re Preliminary Injunction submitted herewith.

DATED:   March 16, 2001


WHITWELL & EMHOFF LLP

BEN D. WHITWELL

JEFFREY M. TANZER

By:___________________________________


Ben D. Whitwell

Attorneys for Plaintiff

California Power Exchange Corporation







� 	PG&E was thus in substantial default of its obligations.  Given the current uncertain state of affairs concerning, among other things, the status of various legal proceedings before FERC and in various District Courts, as well as limitations on access to any PG&E collateral, CalPX’s ability to resolve this default is limited.


� 	In those actions, several participants claimed that CalPX was improperly applying the default charge-back provisions of the PX Tariff.  In brief, participants asserted that CalPX was incorrectly “charging back” to them allocated portions of the defaults of PG&E and Southern California Edison, and also claimed that CalPX was improperly holding and/or applying collateral maintained with the CalPX in order to secure charge-back related obligations.  Several of the CalPX participants were also concurrently seeking a ruling from FERC interpreting the charge-back provisions of the PX Tariff.   In light of the pending FERC proceeding and CalPX’s inability to make payments to creditors of CalPX resulting from its clearinghouse function without further charge-back collections, the Court issued a Preliminary Injunction that, pending adjudication of disputed issues by FERC, put into effect a “standstill” on further charges for and collections of charge-back amounts and CalPX’s payments to certain creditors, but permitted CalPX’s normal invoicing functions to continue.
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